ere 


led 
she 
ins 
sta- 


ent 
a8. 





to 
sed 
d a 


my 
ife, 
ng, 
3 to 
1» 52 


his 
ath 
the 
ren 
ect- 
sur- 
) ag 
as 
the 
ith- 
led 
rill, 
ig a 
nd- 
sed 
258. 


tial 
ers 
ted 
was 

for 
30.5 


o 4 
of 
for 
3N. 





XUM 





Vou. 48 


CENTRAL LAW JOURNAL. 


247 





| Central Law J ournal. 


ST. LOUIS, MO., MARCH 31, 1899. 

















The decision of the case of Merrill v. Na- 
tional Bank, 19 S. C. Rep. 360, by the Su- 
preme Court of the Untied States, gave rise 
to considerable diversity of opinion among 
the members of the court, four of the justices 
dissenting from the conclusion of the majority. 
The controversy arose out of the failure of a 
national bank and the claim of a creditor 
against assets in the hands of a receiver. In 
substance the decision of the court was: (1) 
That on the failure of a national bank, a 
creditor thereof, whose debt is secured by 
pledge, is entitled to be recognized and 
classed by the comptroller of the currency to 
the full amount of his debt, without in any 
way taking into account the collaterals by 
which the debt is secured, and on the amount 
so recognized he is entitled to be paid out of 
the general assets the sum of any dividends 
which may be declared. (2) That this right 
to be classed for the full amount of the debt, 
without regard to the value of the collaterals, 
is fixed by the date of the insolvency, and 
continues to the final distribution, whatever 
may be the change in the debt thereafter 
brought about by the realization of the se- 
curities, provided only that the sums received 
by the creditor by way of dividends and from 
the amount collected from the collaterals do 
not exceed the entire debt, and therefore ex- 
tinguish it. The dissenting judges, in an ex- 
haustive opinion reviewing the authorities, 
claim that the enforcement of the above 
propositions will produce inequality among 
creditors and operate injustice and ‘‘as a 
hecessary consequence are inconsistent with 
the National Banking Act.’’ 





A rather novel question of the admissibility 
of evidence is to be found in the recent case 
of Plummer v. Ricker, 41 Atl. Rep. 1045, de- 
cided by the Supreme Court of Vermont. 
There the court: admitted evidence of excla- 
mations while asleep under the following cir- 
cumstances: The case was one for damages 
sustained from a vicious dog. The plaintiff’s 
father was asked to describe in a general way 
how his son appeared from the time he was 
bitten down to the time the wounds healed, 
and stated, among other things, that at night 
especially, the moment he would drop into a 








drowse, he would jump right up and call, 
‘‘Take him off—the dog is biting me!’’ The 
trial court, in holding that this testimony was 
admissible, said: ‘‘If the boy’s story is 
found to be true, it tends to show that the 
dog made a visible attack upon him; and that 
has a bearing upon the question of how it may 
have affected his nerves—impressed itself up- 
on him. We think that if it should be found 
that it so impressed him that, when asleep, 
the impression followed him, made him nerv- 
ous, and caused him to cry out, it is evidence 
indicating the condition of the boy. It is not 
evidence that the dog ever bit him.’’ : 

The defendant excepted to this ruling, but 
the supreme court sustained it in the follow- 
ing language: ‘‘Under this ruling the jury 
were at liberty to consider the words spoken 
by the plaintiff while in sleep, upon the ques- 
tion of how the attack of the dog impressed 
itself upon him and affected his nerves. 
Words spoken while in sleep are not evidence 
of a fact or condition of mind. They pro- 
ceed from an unconscious and irresponsible 
condition; they have little or no meaning; 
they are as likely to refer to unreal facts or 
conditions as to things real; they are wholly 
unreliable ; and a jury ought not to be allowed 
to guess that such expressions are produced 
by a present mental or physical condition. 
The expressions of a person respecting a 
past mental or bodily condition cannot be 
shown by a non-professional witness. The 
testimony of such a witness is confined 
strictly to such complaints, expressions 
and exclamations as furnish evidence 
of a present existing pain or malady. 
State v. Fournier, 68 Vt. 262; Knox v. 
Wheelock, 54 Vt. 150. The expressions of a 
person in sleep may be induced without cause, 
and by past, as well as present conditions. 
In dreams, things long forgotten return, and 
we live over a past which has no relation to 
present conditions, and exclamations then 
made are as likely to be induced by a past as 
by a present condition. If what the plaintiff 
said while in sleep can be given any meaning, 
it was narration of a past event, and did not 
indicate his present mental or physical condi- 
tion, and the testimony was hearsay and in- 
admissible. State v. Fournier, supra. In 
People v. Robinson, 19 Cal. 40, it is held that 
words spoken in sleep are not admissible in 
evidence.”’ 
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NOTES OF IMPORTANT DECISIONS. 


SPECIFIC PERFORMANCE — CONVEYANCE OF 
LaAND—PAROL ConTRACT.—In Svenberg v. Fos- 
seen, 78 N. W. Rep. 4, the Supreme Court of Min- 
nesota holds that where, in a parol agreement for 
the purchase of real estate, the consideration con- 
sists of services to be rendered which are of such 
a peculiar character that it is impossible to esti- 
mate the value to the vendor by a pecuniary 
standard, and neither party intended so to meas- 
ure them, the performance of the services will 
entitle the vendee to a specific performance, not- 
withstanding the contract was by parol; and this 
rule is especially applicable where, in addition to 
such services, the vendee, at the request of the 
vendor, subsequently sold real estate at a sacrifice, 
and paid the proceeds over to the vendor, as 
further consideration, and where, after the full 
performance of the services, it is out of the power 
of the court to restore the vendee to the situation 
in which he was before the contract was made, or 
to compensate him in damages. The court cites 
and reviews the following cases: Slingerland v. 
Slingerland, 30 Minn. 197, 39 N. W. Rep. 146; 
Davison v. Davison, 13 N. J. Eq. 246; Van Dyne 
v. Vreeland, 11N. J. Eq. 370,12 N. J. Eq. 142; 
Wright v. Wright, 58 N. W. Rep. 54; Sutton v. 
Hayden, 62 Mo. 101; Sharkey v. McDermott, 91 
Mo. 645, 60 Amer. Rep. 270; Brinton v. Van Cott, 
8 Utah, 480; Kofka v. Rosicky, 41 Neb. 328, 59 N. 
W. Rep. 788. 





ACCIDENT INSURANCE—WHAT CONSTITUTES 
ACCIDENT.—In Feder v. Iowa State Traveling 
Men’s Association, 78 N. W. Rep. 252, decided by 
the Supreme Court of lowa, it was held, in action 
of policy of accident insurance, that the death of 
insured will not be held accidental merely because 
it results from the rupture of an artery as he 
reaches to close a window, it not appearing that 
anything was done or occurred which he had not 
foreseen and planned, except the rupture. The 
following is from the opinion: ‘‘Did his death 
result ‘from an accidental cause?’ Various defi- 
nitions of the word ‘accident’ are quoted by the 
appellants, and among them are the following: 
It is an ‘unexpected event, which happens as by 
chance, or which does not take place according 
to the usual course of things.’ Insurance Co. v. 
Burroughs, 69 Pa. St. 43. ‘The equitable defini- 
tion of the term ‘‘accident”’ includes, not only in- 
evitable casualties, and such as are caused by the 
act of God, but also those which arise from un- 
foreseen occurrences, misfortunes, losses, and acts 
or omissions of other persons, without the fault, 
negligence, or misconduct on the part of the per- 
son injured.’ Bostwick v. Stiles, 35 Conn. 198. 
‘An event which takes place without one’s fore- 
sight or expectation ;’ and it may include an in- 
jury received in a common-law affray, without 
the fault of the person injured. Supreme Council 
Order of Chosen Friends v. Garrigus, 104 Ind. 133, 
3.N. E. Rep. 818. ‘An event that takes place 





without one’s foresight or expectation; an event 
which proceeds from an unknown cause, or is an 
unusual effect of a known cause, and, therefore, 
not expected.” Schneider v. Insurance Co., 24 
Wis. 30. ‘An accident is the happening of an 
event without the aid and the design of the per- 
son, and which is unforeseen.’ Paul v. Insurance 
Co., 112 N. Y. 472, 20 N. E. Rep. 349. ‘An event 
that takes place without one’s foresight or expec- 
tation; an undesigned, sudden, and unexpected 
event.” Webst. Int. Dict. See also Casualty Co. 
v. Johnson (Miss.), 17 South. Rep. 2; Carnes v. 
Association (Iowa). 76 N. W. Rep. 683. The 
ordinary and popular meaning of the word ‘acci- 
dental’ is said to be ‘happening by chance; unex- 
pectedly taking place; not according to the usual 
course of things; or not asexpected.’ Association 
v. Barry, 131 U.S. 100, 9Sup. Ct. Rep. 755. 

“It is argued that the rupture of a blood vessel 
is not the usual result of an effort to close shut- 
ters; therefore, when it occurs. it is unusual, un- 
expected, and an accident. While it may be true 
that an accident is an event which takes place 
without one’s foresight or expectation, and is un- 
designed, it is not true that every unforeseen, un- 
designed, and unexpected event is an ‘accident,’ 
within the ordinary and popular meaning of that 
term. Thus, a person might voluntarily and 
knowingly expose himself to a contagious disease, 
or to excessive heat or cold, or to sudden changes 
of temperature, or might adopt a strange diet or 
mode of living; but, if death resulted, it would 
not be due to an accidental cause, although wholly 
undesigned, unforeseen, and unexpected. So, if 
a person suffering from some weakness or disease 
should subject himself to conditions which would 
not injuriously affect persons in ordinary health, 
but would be dangerous to him, and injury result, 
it would not be due to an accidental cause. For 
example, if a person having a diseased heart 
should take violent exercise voluntarily, and death 
should result, the cause would not be accidental. 
Southard v. Assurance Co., 34 Conn. 574. See 
also Bacon v. Association, 123 N. Y. 304, 25 N. E. 
Rep. 399; Sinclair v. Assurance Co., 3 El. & El. 
478. Although a result may not be designed, 
foreseen, or expected, yet, if it be the natural and 
direct effect of acts voluntarily done, or of condi- 
tions voluntarily assumed, it cannot be said to be 
accidental. 

‘We do not think the cases relied upon by the 
appellant hold a contrary rule. In Hamlyn v. 
Insurance Co., 1 Q. B. Div. 750, it appears that a 
person sustained an injury to his knee in attempt- 
ing to catch a rolling marble; but it was found 
that the injury resulted from an unnatural posi- 
tion or movement of the leg, which was not in- 
tended by the person injured. The injury con- 
sidered in Insurance Co. v. Burroughs, 69’ Pa. St. 
43, was caused by the unintended slipping of a 
pitchfork in the hands of the person injured, in 
such a manner that it struck him in the bowels, 
and caused the injury. The case of Burkhard v. 
Insurance Co., 102 Pa. St. 262, involved the act of 
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a person injured in stepping into a hole in a 
bridge, of which he had no knowledge. And in 
the case of Schneider v. Insurance Co., 24 Wis. 28, 
it appears that the person insured, in attempting 
to get upon a moving train, fell under the cars 
and was killed; but it was not claimed that his 
fall was the result of his doing what he intended 
to do.”’ 





BROKERS—RIGHT TO COMMISSION—LIABILITY 
OF PRINCIPAL.—In Delafield v. Smith, 78 N. W. 
Rep. 170, decided by the Supreme Court of Wis- 
consin, it was held that where a broker, who has 
an express agreement with his principal to sell 
goods of the latter on commission, contracts in 
his own name with third persons for the purchase 
of goods to be furnished by the principal, who 
approves the orders, but afterwards refuses to 
send the goods, in consequence of which the 
broker is obliged, at a loss, to fulfill the contracts 
himself, he cannot recover for such loss from the 
principal. It was further held that where a 
broker, having a contract for the sale of goods on 
commission, contracts in his own name for the 
sale to third persons of goods to be furnished by 
the principal, and the latter approves the orders 
but fails to deliver the goods, he is liable for com- 
missions, the same as if he had furnished the 
goods. The court said in part: ‘The theory of 
the complaint is that, under the agreements men- 
tioned, the plaintiffs, as agents of the defendant, 
sold, in their own names, the several cases of fruit 
therein mentioned, to be shipped by the defend- 
ant to the parties who had purchased the same of 
the plaintiffs, at Bay City, Mich., Charleston, W. 
Va., Parkersburg, W. Va., Muscatine, Lowa, 
Cleveland, Ohio, and Defiance, Ohio; and that, 
after such contracts of sale by the plaintiffs, to be 
s0 delivered by the defendant, the defendant, in 
violation of his agreements, refused to ship any 
ofsuch goods, and the plaintiff thereby suffered 
loss. The stipulation mentioned is to the same 
effect. Undoubtedly, such refusals to. ship the 
goods called for by such orders as the defendant 
had approved made the defendant liable to the 
plaintiffs for the amount of commissions they 
would have received had such goods been shipped. 
But the serious question recurs whether, under 
the agreements with the defendant, he was liable 
to the plaintiffs for losses on such contracts of 
sale which they had so made in their own name 
with such other parties? After careful considera- 
tion, we are constrained to hold that he was not 
liable for such losses. The agreements with the 
defendant did not authorize the plaintiffs to make 
contracts of sale in their own name. They were 
mere agents or brokers to sell on commission all 
goods shipped by the defendant into the territory 
named. Had the defendant accepted orders taken 
by the plaintiffs from such other parties, then, 
undoubtedly, the defendant would have been lia- 
ble to such other parties for any breach of such 
contracts of sale. But the defendant had no con- 
tract relation with such other parties. On the 





theory of the complaint, the defendant had no 
agreement with the plaintiffs, except as stated. 
The plaintiffs’ agency was founded upon, and 
created by, the express agreement of the parties. 
Under such agreement, they were authorized to 
represent and act for the defendant in his busi- 
ness dealings with third persons in making such 
sales. Mechem, Ag.sec. 1. <A broker is an agent 
of his employer, and he differs from a factor in 
that he does not ordinarily have the possession of 
the property which he is employed to sell, and 
his contracts are always made in the name of his 
employer. Id. secs. 13, 927; Edgerton v. Michels, 
66 Wis. 130, 26 N. W. Rep. 748, and 28 N. W. Rep. 
408, and cases their cited. On the other hand, a 
factor is intrusted with the possession of the goods, 
and may sell the same in his own name. Id. 
Thus, it is held that, where a broker sells goods 
without disclosing the name of his principal, he 
acts beyond the scope of his authority, and the 
buyer cannot set off a debt due from the broker to 
him against the demand for the goods made by 
the principal. Baring v. Corrie, 2 Barn. & Ald. 
137. The case is approved by more recent cases 
in England and this country. Drakeford v. Piercy, 
7 Best & S. 515, 519; Pearson v. Scott, 9 Ch. Div. 
198, 203; Cooke v. Eshelby, 12 App. Cas. 271, 275; 
Higgins v. Moore, 34N. Y. 417, 419. In this last 
case it was held that ‘authority given to a broker 
to sell property does not include authority to re- 
ceive payment for the same, especially when the 
principal is known to the vendee.’ There is 
nothing in the complaint, nor stipulation, nor the 
findings of the court, to indicate that the agree- 
ments of February 7, 1890, and May 28, 1890, were 
ever modified or changed. We must, therefore, 
hold that the plaintiffs cannot recover for any of 
the losses alleged in the complaint, except for the 
loss of commissions.”’ 





CONTRACTS—ILLEGALITY—SELLING RIGHT OF 
BIDDER AT JUDICIAL SALE.—It is held by the Su- 
preme Court of Appeals of Virginia, in Camp v. 
Bruce, that illegality of a contract, though not 
pleaded or relied on asa defense at the trial court, 
will prevent its enforcement when suggested on 
appeal; and that the contract is illegal where, be- 
fore confirmation of a judicial sale, one, instead 
of putting in an upset bid, purchases of the bid- 
der his rights, giving him an advance on his bid. 
The following is from the opinion of the court: 
“The first question to be determined is whether 
that agreement is one which a court of equity 
will enforce. If it be an illegal contract, as 
claimed in argument, this suit cannot be main- 
tained, although that defense was not raised by 
the pleadings, nor relied upon in the circuit court. 
The law refuses to enforce illegal contracts, as a 
rule, not out of regard for the party objecting, 
nor from any wish to protect his interests, but 
from reasons of public policy. Whenever, there- 
fore, the illegality of the contract appears, 
whether alleged in the pleadings or made known 
for the first time in the evidence, it is fatal to the 
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case. That defect cannot be gotten rid of either 
by failure to plead it or by agreeing to waive it in 
the most solemn manner. The law will not en- 
force contracts founded in its violation. 
Spec. Perf. § 309; 1 Story, Eq. Jur. § 261; Pom. 
Cont. (2d. Ed.), 286; Coppel v. Hall, 7 Wall. 542. 

‘*We have no statute declaring that contract 
like the one under consideration are unlaw- 
ful; yet, under the principles of the common 
law, any contract that is made for the purpose of 
or whose necessary effect or tendency is to lessen 
competition and restrain bidding at judicial sales 
is held to be illegal, because opposed to public 
policy. The object in all such sales is to get the 
best price that can be fairly had for the property. 
The policy of the law, therefore, is to secure such 
sale from every kind of improper influence. To 
allow one bidder to pay off another, which is but 
a species of bribery, and thus prevent the prop- 
erty from bringing the best price, is condemned 
by the law. and the courts will not enforce con- 
tracts founded in such practices. Underwood v. 
MeVeigh, 23 Gratt. 409, 428, 429; Cocks v. Izard, 7 
Wall. 559, 562; Fry, Spec. Perf. § 308; Pom. Cont. 
§ 283; Greenh. Pub. Pol. pp. 183-189. Tested by 
these principles, the agreement in question was 
clearly illegal. 

“If the parties had succeeded in having the sale 
confirmed by the court, and the appellants sub- 
stituted as purchasers, in lieu of the appellee, at 
his bid of $2,100, the agreement would have 
operated asa fraud upon the court and the par- 
ties whose lands were being sold for purposes of 
partition. It would have enabled the appellee to 
put $500 in his pocket, for which he furnished no 
valuable consideration; would have taken from 
the co-owners that much of their inheritance, 
and enabled the appellants to get the property by 
buying off the court’s bidder, instead of putting 
in an upset bid, and taking the chances of having 
to pay a higher price for it at a resale. Neither 
in this case nor in the case in which the land was 
sold could such an agreement be enforced. If 
the commissioner who made the sale in the case 
of Ranstead against Ranstead had reported to the 
court that since the sale to him the appellee had 
sold his bid to the appellants, at a profit of $500, 
to be paid when the sale was confirmed (as he 
ought to have done, for he wrote the agreement, 
and knew all the facts, and the court, whose 
agent he was, had the right to know all that he 
knew about the appellants’ dealings with their 
bidder that could affect the confirmation of the 
sale), instead of merely reporting that the appel- 
lee desired the conveyance forthe land to be 
made to the appellants, the court would not have 
confirmed the sale at the appellee’s bid of $2,100, 
although no upset bid had been put in. 

‘*A court will never, where the facts are known 
to it, confirm a sale where the bidder has sold 
his bid at an advance, unless the advance paid or 
to be paid inures to the benefit of the parties to 
the suit. It does not allow bidders to trade be- 
hind its back, and speculate in that way on prop- 
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erty which itis selling. 2 Daniell Ch. Prac. (5th 
Ed.), 1285; Hodder v. Ruffin, 1 Tam. 341. 

‘In order to prevent this, it became the prac- 
tice of the English chancery courts, in the time 
of Lord Elden, it is said, to require the bidéer 
who desired the court to substitute another in his 
stead to file an affidavit that there was ‘no under- 
hand bargain between them.’ Ridgy v. Macna- 
mara, 6 Ves. 515; Vale v. Davenport, Jd. 615; 
Holroyd v. Wyatt, 9 Jur. 1072, 2 Colly. 327. 

‘The rule of the English chancery courts upon 
this subject is thus stated in 2 Daniell Ch. Prac. 
(5th Ed.), 1285: ‘If, after becoming the bidder for 
an estate, the purchaser is desirous of being dis- 
charged from his contract, and of substituting 
another person in his stead, the court will, on 
motion, make an order to that effect. He must, 
however, support the motion by an affidavit that 
there is no underbargain, for the new purchaser 
may give the other a sum of money to stand in 
his place, and so deceive the court; and the rule 
appears to be that, if a purchaser resell behind 
the back of the court before the purchase is con- 
firmed, the second purchaser is considered asa 
substituted purchaser, and must pay the ad- 
ditional price into court for the benefit of the 
estate. When the highest bidder at an auction 
induced the auctioneer to accept another person 
in his place, concealing the fact that he had sold 
his bargain at an advance, which he received, and 
absconded, the property was ordered to be resold, 
reserving all questions of liability of the original 
or subpurchaser.’ 

‘The English rule of requiring affidavits where 
one purchaser is asked to be substituted for an- 
other is a wise one, and in this case the agree- 
ment sought to be enforced shows the necessity 
for some such safeguard in our practice. It 
might be well for our courts in all such cases, 
unless the parties consent to the substitution, to 
adopt the English practice. It is of the utmost 
consequence that judicial sales, and especially 
sales for, partition, where infants are generally 
interested, should be protected from practices 
and influences which may prevent the lands from 
bringing the best price.” 








REMEDIES ON SICKNESS OR DISABIL- 
ITY OF CONTRACTING PARTY. 


When a contract becomes impossible of per- 
formance through the physical inability of one 
of the parties thereto, a variety of interesting 
questions are liable to be presented. When 
the party who thus becomes sick or disabled, 
or dies, is one in whose skill or personal qual- 
ities special reliance is placed, the extent and 
limit of his right of recovery, or recovery in 
his behalf, and the remedies available to either 
party, become, with various matters of pro- 
cedure, subjects of no little importance upon 
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which existing sources of information throw 
little light. These subjects it is proposed to 
here discuss. 

Recovery on Quantum Meruit.—lIt is the 
general doctrine that if the performance of a 
contract involving special skill becomes im- 
possible through sickness or similar disability, 
the party who has undertaken such perform- 
ance may recover on a quantum meruit for 
what he did perform.! This doctrine accords 
with the prevalent view that suit upon a 
quantum meruit is the proper remedy, where 
the law gives any remedy at all, for the part 
performance of an entire contract.? Some- 
times it is even indicated in regard to disabil- 
ity through sickness that the recovery can be 
on a quantum meruit only, and not on the con- 
tract. The theory of allowing recovery ona 
quantum meruit only is explained‘ to be, that 
the implied condition of continued ability to 
perform having failed, the contract itself has 
come to anend. The one party being thus 
excused from performance, the other is ex- 
cused also. Of course, this explanation re- 
quires the further suggestion that the contract, 


1 This doctrine is supported, though without spe- 
cial reference to the nature of the contract, in Lake- 
man v. Pollard, 43 Me. 463, at p. 467, or 69 Am. Dec. 
77, at p. 78. ‘It has been repeatedly held,’’ says 
Bischoff, J., in Fisher v. Monroe, 16 Daly (N. Y.), 461 
at p. 464, “that if a person under contract to render 
services ofa peculiar kind, requiring the personal 
skill of the person who is to render the same, is pre- 
vented by reason of sickness from the performance 
thereof, his failure to perform will excuse him from 
such performance to such an extent that he will be 
enabled to recover upon a quantum meruit for the 
services actually rendered up to the time of his fail- 
ure to continue the same by reason of such sickness.” 
See in support of such recovery, Wolfe v. Howes, 20 
N. Y. 197, at pp. 200 202, or 75 Am. Dee. 388; Fenton 
v. Clark, 11 Vt. 557, at p. 563; Leaver v. Morse, 20 Vt. 
621, at p. 622, where it was also considered that an 
offer to pay was a waiver of any claim of forfeiture; 
Jennings v. Lyons, 39 Wis. 553, at p, 557, or 20 Am. 
Rep. 56, at p. 59. The right to the recovery of a rea- 
sonable compensation is also sustained by Fuller v. 
Brown, 11 Mete. (Mass.) 440, at p. 441; Ryan v. Day- 
ton, 25 Conn. 188, at p.° 194, or 65 Am. Dec. 560, at p. 
563. See likewise the reference to this matter in Per- 
sons v. McKibben, 5 Ind. 261, at p. 263; and to more 
Special phases of the doctrine in Dolan v. Ryan, 149 
N. Y. 489, at pp. 494 95, or 44.N. E. Rep. 167, at pp. 
168-69, and Parker v. Macomber, 17 R. I. 674, at pp. 
676-69, or 16 Lawy. Rep. Ann. 858, at pp. 860-61. 

2 See, as to this view, the case just cited, of Parker 
Vv. Macomber, 17 R. I. 674, at pp. 676-79, or 16 
Lawy. Rep. Ann. 858, at pp. 860-61. 

3 See remark of Downer, J., in Green y. Gilbert, 21 
Wis. 395, at p. 400. 

‘In Fisher vy. Monroe, 16 Daly (N. Y.), 461, at p. 465. 
See also remarks in Leopold vy. Salkey, 89 Ill. 412, at 
p. 420. 





being at an end, recovery can be had only on 
a new contract implied by law. 

Recovery on Express Contract Sometimes 
Allowed.—But in other instances recovery 
on the contract itself has been upheld by treat- 
ing the covenants as mutual and independent, 
and permitting a reduction of damages for the 
period of incapacity from sickness.’ The 
justification assigned for this view, is that 
neither a reasonable remuneration upon the 
basis of a rescission of the contract, nor a pro- 
portionate compensation for the period of 
service under the contract, is as equitable a 
mode of ascertaining the amount due as the 
rule suggested. The ground for such a con- 
clusion is that the rule favored enables the 
party who engaged the services to show, with- 
out resorting to a cross-action, any damages 
he has sustained by the failure to perform 
such services. It does not appear, however, 
that any such cross-action would be necessary 
where modern systems of counterclaim prevail. 

Recovery Sometimes Deemed merely Meas- 
ured by Express Contract.—Sometime the in- 
termediate view is taken that while the recov- 
ery ison a quantum meruit, the measure of 
recovery is determined by the express con- 
tract.’ 

General Right of Recovery by Sick or Dis- 
abled Party Upheld.—Apart from this diver- 
gence of view as to the form of action in which 
recovery.may be had, and the mode of meas- 
uring the recovery, it has sometimes been 
contended that there can be no recovery at 
all under such circumstences, at least in the 
case of hired laborers for a given period. This 
contention rests upon the theory that there 
can be no apportionment of the contract. 
But such a claim has been emphatically repu- 
diated. ‘*To hold in a case like this,’’ co- 
gently said one of the judges of the Vermont 
supreme court, ‘‘where the plaintiff has been 
discharged of his contract by the act of God, 
that there can be no apportionment, upon the 


5 This view was taken in Greene v. Linton, 7 Port. 
(Ala.) 183, at pp. 189-40-42, or 31 Am. Dec. 707, at pp. 
709-10-11. See also instances of recovery on express 
contract in Hargrave v. Conroy, 19 N. J. Eq. or 4 C. 
E. Green, 281; Caden v. Farwell, 98 Mass. 188, at p. 139. 

6 See the case of Greene v. Lintun, just cited. 

7 See for direct or qualified support to this view in 
various of its phases, Wolfe v. Howes, 20 N. Y. 197, 
at p. 203, or 76 Am. Dec. 88; Coe v. Smith, 4 Ind. 79, 
at p. 82, or 58 Am. Dec. 618, at p. 621; Fuller v. Brown, 
11 Met. ( Mass.) 440, at p. 442; Ryan v. Dayton, 25 Conn. 
188, at pp. 191-92, 194, or 65 Am. Dec. 560, at pp. 561- 
564. 
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technical ground that the contract is entire, 
and its performance a condition precedent is, 
to my mind, leaving the substance and adher- 
ing to the shadow.’’® 

Defense of Like Character also Sustained. 
—On the other hand, the person whose serv- 
ives have been engaged can maintain a valid 
defense to an action brought against him to 
recover damages for alleged breach of the 
contract on his part.’ 

Result and Qualification of these Conclu- 
sions.—1. Compromise Arrangement.—It fol- 
lows from the doctrine just stated in its two 
aspects that if an employee becomes disabled 
from further service during his employment, 
as through a mishap causing personal injury, 
the contract of employment is dissolved, and 
each party is released from further perform- 
ance of such contract. Accordingly a prom- 
ise of the former employer is unenforce- 
able, as made without consideration, where 
it is to the effect that if the former em- 
ployee will resign, he shall receive the stipu- 
lated salary. 2. Special Stipulation.—It is 
further to be observed that the doctrine as 
stated is subject to the proviso that a differ- 
ent stipulation of the parties is naturally per- 
missible and enforceable." 

Basis for the Current Doctrine on this Sub- 
ject.—The doctrine which excuses perform- 
ance of the contract on both sides in such 
cases, while allowing the recovery upon an- 
other implied contract of areasonable compen- 
sation for the services, is upheld on grounds 
of public policy as avoiding the hardship 
which would otherwise ensue. Itis urged 
that if such were not the law, the employer 
would have to pay both the disabled employee 
on his recovery, and the substitute meanwhile 


8 Bennett, J., delivering the opinion in Fenton v. 
Clark, 11 Vt. 557, at pp. 563 64. These views were fol- 
lowed though Redfield, J., dissented, in Ryan v. Day- 
ton, 25 Conn. 188, at p. 193, or 65 Am. Dec. 560, at p. 
563. For the effect of the difficulties under the older 
and more rigid rule, see Gray v. Murray, 3 Johns. Ch. 
(N. Y.) 167, at pp. 179-81. 

9 Spalding v. Rosa, 71 N. Y. 40, at p. 44, or 27 Am. 
Rep. 7, at p. 10; Dickey v. Linscott, 20 Me. 453, at p. 
455, or 37 Am. Dec. 66, at p. 67; Robinson v. Davison, 
Law R. 6 Ex. (Eng.) 269, at p. 274. 

0 Pricr v. Flagler, 34 N. Y. Supp. 152, or 13 Misc. 
Rep. 115. But compare Brighton v. Lake Shore & M. 
S. Ry. Co., 103 Mich. 420, at pp. 421-26. 

1) See as to a stipulation fixing the salary of the em- 
ployee for a year except for the portion of said time 
that “through illness or other cause’ is not devoted 
to the employer’s interest, Foster v. Henderson, 29 
Oreg. 210, at pp. 217-19. 





engaged ; while the failure to forfeit the entire 
compensation of the employee puts him in no 
worse position than that of anybody who, 
from any cause, is prevented from continuing 
his earnings.” But it is to be noted that 
whileJperformance on both sides is excused 
under such circumstances, so far as the par- 
ticular contract is concerned, it does not follow 
that there is no liability for labor performed. 
The liability, however, according to the cur- 
rent view, is upon another implied contract, 
as it has just been termed in accordance with 
the more usual phraseology, though, strictly 
speaking, itis an ‘‘imposed’’ contract, as con- 
sisting of an obligation placed upon the par- 
ties by law." More precisely, the obligation 
to pay for work done is not a contract at all, 
but is more accurately, under the now quite 
familiar phraseology of jurists, denominated 
a ‘‘quasi-contract,’’ as being independent of 
any contract relations between the parties. A 
difficulty sometimes interposed to such right 
of recovery, however, where hired labor is to 
be paid at the end of the term of service, is 
based on the different doctrine, adverse to 
the apportionment of compensation, formerly 
largely maintained in regard to contracts todo 
a specific piece of work, as to build a house ora 
machine, fora particularsum. But in aleading 
and suggestive American case, it has been 
pertinently pointed out'* that a contract for 
services which cannot be performed by an- 
other stands on a different footing.” It is 


12 See the opinion by Bischoff, J., in Fisher v. Mon- 
roe, 16 Daly (N. Y.), 461, at p. 466. Also the full 
exposition of the reasons why the employer should 
not be required to take the employee back, in Johnson 
v. Walker, 155 Mass. 253, at p. 255, or 31 Am. St. Rep. 
550, at p. 551. 

18 See the explanation of the distinction by Field, J., 
in Milford v. Commonwealth, 144 Mass. 64, at p. 65. 

14 In Ryan v. Dayton (1856), 25 Conn. 188, at pp. 193- 
94, or 65 Am. Dec. 560, at pp. 562-63. 

15 The cogent opinion of Storrs, J., in the case just 
cited, is in line, as it professes to be, with the views 
already quoted from Fenton v. Clark (1839), 11 Vt. 
557, at pp. 563-64. See also the discussions of the sub- 
ject, in various aspects, in Jennings v. Lyons (1876), 
39 Wis. 553, at pp. 556-57, or 20 Am. Rep. 56, at p. 59; 
Coe v. Smith (1853), 4 Ind. 79, at p. 80, or 58 Am. Dee. 
618, at p. 619, with general note on apportionment of 
contract and recovery for part performance thereof, 
at p. 622; Parker v. Macomber (1892), 17 R. I. 674, at 
pp. 676-79, or 16 Lawy. Rep. Ann. 858, at pp. 860-61; 
and further, the explanation, as due to changes of stat- 
ute as appearing in:{Dryer v. Lewis (1877), 57 Ala. 551, 
at p. 555, of the different views taken in Girham ¥. 
Dailey’s Admx., 4 Ala. 336, at pp. 337-42, and adhered 
to in Hunter v. Waldron, 7 Ala. 753, at p. 757. As to 
contracts of hire for personal services for an indefinite 
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regarded ‘‘as unreasonable to suppose that 
the parties to such an agreement’’ as the lat- 
ter, ‘‘knowing that the person hired is liable 
to be interrupted in his labor by the act of 
God or inevitable necessity, intended or ex- 
pected, although there should be no express 
stipulation on the subject, that he should, in 
such an event, not only lose his services, but 
as the case might be, be bound even to repay 
to his employer what he has received in part 
payment for them.’’ It is considered to be 
“obvious that a rule which would subject 
him to these consequences would be not 
merely harsh, but unjust.’’ Accordingly, 
courts of liberal tendency, whose views have 
prevailed, are, in regard to a contract of this 
kind, ‘‘induced to adopt as the most suitable 
and just general rule, in a case where the 
servant leaves the service before the end of 
the time for which he was hired, the one laid 
down by Chancellor Kent,” that ‘‘unless he so 
leaves without reasonable cause, or is dis- 
missed for such conduct as justifies the dis- 
mission, he does not forfeit a right to his 
wages for the period for which he has served.”’ 

May there be a Recoupment or Counter- 
claim of Damages?—Where recovery is al- 
lowed on the express contract, it has been 
seen'® that it is deemed proper that there 
should be a reduction of damages for the 
period of incapacity from sickness. Where, 
however, recovery is not allowed directly upon 
the express contract, but is merely deemed 
measured thereby, or is otherwise upon a 
quantum meruit, the question may arise 
whether there can be a recoupment or coun- 
terclaim of damages alleged to have been 
suffered by the party for whom the services 
were agreed to be rendered. Upon this ques- 
tion, however, the courts are not in harmony. 
Some give an affirmative answer to the ques- 
tion,” while others interpose an emphatically 
period, see an article by Daniel W. Crockett in 47 
Cent. L. J. 426 (November 25, 1898). 

16 In the opinion in Ryan v. Dayton, just cited. 

72 Kent, Comm. 258. As to the rights and reme- 
dies of a discharged employee in general, at least un- 
der the New York doctrine, see O’Neill v. Traynor, 
53 N. Y. Supp. 918, at pp. 919-20, or Mise. 24 Rep. 686. 

8 In the statement of the law made in connection 
with the case of Green v. Linton, 7 Port. (Ala.) 138, 
at pp. 139-40-42, or 81 Am. Dec. 707, at pp. 709-10-11. 
As to what will amount to waiver of a counterclaim 
for time lost through sickness of the employee and 
other causes, see Dickinson v. Norwegian Plow Co. 
(Wis. 1898), 76 N. W. Rep. 1108, at p. 1109. 


19 As was done, though not without dissent, in Clark 
v. Gilbert, 26 N. Y. 279, at p. 284, or 84 Am. Dec. 189, 





negative answer.” The former theory in- 
sists upon the justice and common sense of 
rule favored, upon the basis that though the 
servant’s failure to perform his contract is 
his misfortune, and not his fault, yet the em- 
ployer should no more lose than he should 
gain by it.2!_ Common sense is, however, not 
so safe a resource as it might seem, inasmuch 
as its teachings are so varicusly interpreted 
by different people; while the requirements 
of justice would be more readily acceded to 
if their application in this instance were more 
specifically explained. The latter view, tak- 
ing an opposite stand, protests that such a 
doctrine unreasonably places a blameless 
party in the position of one who willfully and 
causelessly leaves the service of his em- 
ployer.” This position may be partially pred- 
icated on the theory” that the employer could 
not recover damages for the breach of the 
contract, and therefore cannot recoup them. 
But this theory of the case seems to be based 
on the assumption that the employee does not 
think of claiming compensation for his serv- 
ices, but is ready to abandon any right thereto, 
while the employer is the aggrieved party and 
seeks to hold his employee responsible for 
leaving him in the lurch, however unintention- 
ally. <A different case seems to be presented, 
however, when the employee affirmatively 
seeks to recover compensation for such serv- 
ices as he has performed. The employer may 
then more reasonably claim to off-set any 
damages he has suffered by reason of ihe 
failure to completely perform the agreed 
services. 

Can there be Recovery for more than 
Value of Labor Actudtty Performed ?—What, 
however, is the nature of the liability, if any, 
for labor hired for a definite period and not 
fully performed? Suppose, for instance, that 
at p. 191, following Patrick! v. Putnam, 27 Vt. 759, at 
p. 761, which relies on a remark of Bennett, J., in 
Fenton v. Clark, 11 Vt. 557, at p. 561. See also, in 
favor of a like view, Hillyard v. Crabtree, 11 Tex. 264, 
at p. 267; Seymour v. Cagger, 13 Hun, 29, at p. 32. 

20 This is particularly seen in McClellan v. Harris, 7 
S. Dak. 447, at p. 449. See also the declarations made 
in Caden v. Farwell, 98 Mass. 137, at p. 1389. Fora re- 
fusal to pass upon the matter, see Ryan v. Dayton, 25 
Conn. 188, at p. 194, or 65 Am. Dec. 560, at p. 564. 

21 This is substantially the attitude taken in the case 
before cited of Clark v. Gilbert, 26 N. Y. 279, at pp. 
284-85, or 84 Am. Dec. 189, at pp. 191-92. 

22 See the remarks of Fuller, J., in the before-cited 
case of McClellan v. Harris, 7S. Dak. 447, at p. 449. 


23 See the argument of counsel in the case just cited, 
7S. Dak. 448. 
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a party engaged to perform services involving 
personal confidence dies before the comple- 
tion of the period stipulated in the contract. 
In England, there has been a ruling™ in favor 
of recovery of installments for more than the 
labor actually performed during a given pro- 
portion of the agreed period of service. What, 
however, would be the rule where there was 
no payment by installments, and the party had 
fully performed all that he was bound to do 
up to a certain time, and then was totally dis- 
abled from performing for the rest of the 
period? Could he recover the agreed com- 
pensation for the entire period? Ina case of 
a seaman so disabled, it has been held in 
England” that he could recover for the whole 
voyage ; but this was placed on the ground of 
the admiralty doctrine. In this country it 
would seem that there could not be recovery 
for more than the services were actually 
worth. even though the contract calls for a 
greater sum. This would obviously be the 
case where the recovery is on a quantum 
meruit, and, practically, also, where recovery 
is allowed on the express contract, since there 
would be a deduction of counter damages.” 

Denial of Recovery for more than Con- 
tract Price. —Sometimes it has been attempted 
to claim that there could be recovery not only 
for more than the value of the services act- 
ually performed, because a higher price had 
been agreed upon, but even for more than 
the contract price, upon the theory that the 
recovery is for what the services are worth, 
and they may be worth more than it has been 
agreed to pay for them. But this claim has 
not met with the least favor from our courts.” 

As a matter of fact, the recovery is not for 
what the services were worth (as on a quan- 
tum valebat), but for what the suing party 
deserved (as the expression quantum meruit 
indicates). 

Other Interesting Matters.—It would un- 


24 1n Stubbs v. Holywell Railway Co., Law Rep. 2 
Ex. 311, at pp. 313-15. 

2% In Chandler v. Grieves, noted in Gienar v. Meyer, 
2 H. Blackst. 603, at p. 606. 

26 See, however, what is said in Caden v. Farwell, 98 
Mass. 137, at p. 1389. As to statutory regulation of 
subject, see Dryer v. Lewis, 57 Ala. 551, at p. 555. As 
to special agreement, see Dunlap v. Montgomery, 123 
Pa. St. 27, at pp. 33 4. 

27 See Coe v. Smith, 4 Ind. 79, at pp. 82-3, or 58 Am. 
Dec. 618, at p. 621; Allen v. McKibben, 4 Mich. 449, at 
p. 455; Clark v. Gilbert, 26 N. Y. 279, at p. 283, or 84 
Am. Dec. 189, at p. 191; Hargrave v. Conroy, 19 N. J. 
Eq. 281, at p. 285. . 





duly extend the limits of the present article 
to discuss such interesting matters as the 
courses open to the employer,” the question 
whether the employee need offer to return, 
the effect of receiving him back, the question 
whether notice of sickness or discharge is 
necessary, the effect of subsequent sickness 
in another’s employ, the question whether the 
employee can institute suit before the end of 
his term, the question whether sickness need 
be alleged in a complaint on a quantum 
meruit, and the question” whether a special 
count in quantum meruit is necessary. 
NatHAN NEwMARRE. 

23 Especially considered in Hunter v. Waldron, 7 
Ala. 753. 

229 Negatively answered in Parker v. Macomber, 17 


R. I. 674, at p. 679, or 16 Lawy. Rep. Ann. 858, at p. 
861. 





PRINCIPAL AND AGENT—RATIFICATION. 


BROWN v. HENRY. 


Supreme Judicial Court of Massachusetts, March 1, 1899. 


Where an agent makes a contract which is unau- 
thorized in several particulars, the mere fact that the 
principal, in repudiating it, gives as his reason that it 
is unauthorized in a certain particular, in which, 
however, itis authorized, does not constitute a rat- 
ification, where the third party isin no way injured 
by the form of the principal’s objection, so as to raise 
an estoppel. 

KNOWLTON J.: This action is one of contract, 
to recover damages for defendant’s refusal to de- 
liver about 25,000 pounds of Alabama wool, al- 
leged to have been sold to the plaintiffs by Rich- 
ard J. Salter, a wool broker, by memorandum 
dated January 23, 1897, of which the following is 
acopy: ‘Boston, January 23, 1897. Brown & 
Adams, City — Gentlemen: We beg to advise 
having bought for your account, to-day, of 
Messrs. Henry & Parsons, about 25,000 Ibs. Ala. 
wool, stored in the Fort Hill storage warehouse, 
at 16 1-2c. per pound. Terms, 60 days. The 
wool to be paid for within 60 days, and interest 
allowed for the unexpired time. Buyers to have 
the benefit of unexpired storage and fire insur- 
ance, and to assume charges therefor. Sacks at 
value. Tare, three pounds per sack. Respy, Sal- 
ter Brothers, Brokers.” 

The defendants asked the court to rule as fol- 
lows: ‘*(1) On the evidence the defendants are 
entitled to a verdict. (2) Salter Bros. had no 
authority to bind the defendants to ‘Terms, 60 
days.’ (3) There is no evidence that the defend- 
ants waived any right to object to ‘Terms, 60 
days,’ or ratified Salter’s action in inserting that 
clause. (4) Thereis no evidence that the defend- 
ants waived any right to object to provision, 
‘Buyers to have the benefit of unexpired * * * 
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fire insurance,’ or ratified Salter’s action in insert- 
ing that clause. (5) The term, ‘Buyers to have 
the benefitof unexpired * * * fire insurance,’ 
means whatever fire insurance there was unex- 
pired upon this wool. (6) The evidence of a 
custom concerning unexpired fire insurance does 
not, evenif believed, control the meaning of 
these words, so that they shall mean a part of 
the unexpired fire insurance. (7) Salter had no 
authority to insert the clause concerning unex- 
pired fire insurance. (8) There is no evidence 
that a seller’s giving a broker a price on wool, 
without more, gives him authority to bind the 
seller to sell upon 60 days’ credit, even if the 
purchaser is in good credit.’’ 

The plaintiffs based their case on the existence 
ofa custom giving the brokers authority to act 
as they did, and also on ratification of the con- 
tract made by the brokers. The defendants ex- 
cepted to the refusal to give their requests for 
rulings, and to the instructions as given, so far 
asin conflict with said requests, and to the in- 
structions as to what would amount to a ratifica- 
tion of the alleged sale; but the defendants re- 
quested no other or further instructions on that 
subject. The jury returned a verdict for the 
plaintiffs for $375, and were then asked by the 
court whether they found that there was such a 
custom in the wool trade as was claimed by the 
plaintiffs, and replied ‘that they found that there 
was not such a custom.” 

It appeared upon the undisputed evidence that 
the broker inserted in the written memorandum 
of sale certain provisions which were not ex- 
pressly authorized by the defendants. The jury 
found that there was no custom unljer which he 
could bind the defendants by these agreements. 
He was not the defendants’ general agent, and 
the terms of his authority to makea sale could 
be inquired into. He could bind the defendants 
only by such contract as they authorized him to 
make. Coddington v. Goddard, 16 Gray, 436; 
Remick v. Standford, 118 Mass. 102. Under the 
instructions of the court, and the finding above 
stated, the verdict for the plaintiffs must rest on 
a finding that the defendants ratified the broker’s 
contract. The jury were allowed to find ratifica- 
tion on the ground that the plaintiffs were right, 
and the defendants wrong, in regard to the de- 
fendants’ contention that the broker was not au- 
thorized to sell the wool atthe price named in 
the contract; it appearing that the defendants 
stated, as their reason for repudiating the con- 
tract, that the broker had no authority to sell the 
wool at that price, and failed to make any objec- 
tion to the provisions of the contract about credit, 
and the allowance ofinterest, unexpired storage, 
and fire insurance. These latter provisions were 
inserted in the contract by the agent without au- 
thority. There was no evidence that the situa- 
tion of the plaintiffs was changed, or that their 
rights were in any way affected by reason of the 
form of the defendants’ objection and disavowal. 

Where something is to be done by one of two 





parties asa condition precedent to his exercise 
of a right against the other, the other may waive 
the performance, either wholly or in part. If 
there is an attempt at performance, which falls 
short of the requirement, and if objection is 
made by the party for whom it is done witha 
statement of the grounds of his objection, the 
objector often is held to have waived his right 
afterwards to object, on other grounds, when the 
other has gone forward, relying upon the implied 
representation that the performance is satisfac- 
tory in other particulars. Clark v. Insurance Co., 
6 Cush. 342; Searle v. Insurance Co., 152. Mass. 
263, 25 N. E. Rep. 290; Curtis v. Aspinwall, 114 
Mass. 187; Insurance Co. v. Norton, 96 U.S. 234; 
Titus v. Insurance Co., 81 N. Y. 410. These 
cases rest upon the ground that when one is stat- 
ing objections, a failure to disclose a ground of 
objection, in « particular which easily could be 
remedied, tends to mislead the other party to his 
detriment, and is so contrary to justice and good 
morals as to work anestoppel against doing it 
afterwards. No such principle is applicable to 
the present case. We have an unauthorized con- 
tract made by an agent. The plaintiffs had no 
rights under it immediately after it was made. 
They have no rights under it now, unless the de- 
fendants ratified it. ‘‘Ratification of a past and 
completed transaction, into which an agent has 
entered without authority, is a purely voluntary 
act on the part of the principal. No legal ob- 
ligation rests upon him to sanction or adopt it.” 
Combs v. Scott, 12 Allen, 493; Bank v. Crafts, 2 
Allen, 269. If, however, one is acting in the ex- 
ecution of a general power, but in a mode not 
sanctioned by its terms, and if any benefit comes 
to the principal from the act, ratification may be 
implied pretty quickly from lapse of time with 
kaowledge of the circumstances. Foster v. Rock- 
well, 104 Mass. 167. 

The evidence is undisputed that, within a 
reasonable time after being informed of the con- 
tract, the defendants in the present case re- 
pudiated it. The naked question is presented 
whether, if a principal, on learning of an unau- 
thorized contract of an agent, repudiates it, giv- 
ing a reason for so doing which proves to be 
without foundation, such repudiation is equivalent 
to an adoption of it. In the absence of anything 
beyond this to work an estoppel, we are of opin- 
ion tbat itis not. Ordinarily, ratification of an 
agent’s actis a mere matter of intention. In the 
present case, the defendants, as soon as the facts 
were ascertained, manifested in the clearest man- 
ner their intention not to ratify, and their subse- 
quent conduct has all been consistent with their 
original repudiation of the attempted sale. They 
could not repudiate it in part, and adopt it in 
part. 1Am. & Eng. Enc. Law (2d Ed.), 1192, 
and cases cited. There isa class of cases in which 
the principal receives a direct benefit from an act 
of an agent, and it is held that, if he retains this 
benefit for a considerable time after he obtains 
full knowledge of the transaction, he thereby 
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ratifies the act. Brigham v. Peters, 1 Gray, 139; 
Sartwell v. Frost, 122 Mass. 184; Coolidge v. 
Smith, 129 Mass. 554. Here, too, there is an ele- 
ment of estoppel which does not exist in the case 
atbar. One cannot have the benefit ofan unau- 
thorized act of an agent without confirming it. 
Ordinarily, a principal is not called upon to give 
reasons for declining to be bound by an act un- 
dertaken without authority. The controlling 
reason is that it was unauthorized. The particu- 
lars in which it lacks authority, usually, are of 
no importance. If the other party relies upon it, 
he has the burden of showing ratification. If the 
principal insists that it is unauthorized, and does 
nothing and says nothing which warrants the 
other party in treating it as ratified, the mere fact 
that heis incorrect in his statement of the parti- 
culars of the want of authority does not change 
his repudiation of the act into an adoption of it. 

We are of opinion that the instructions in re- 
gard to ratification were erroneous, and that the 
jury should have been instructed that there was 
no evidence that the defendants ratified the con- 
tract declared on. See Price v. Moore, 158 Mass. 
524, 33 N. E. Rep. 927. Exceptions sustained. 


Notre.—Recent Cases on the Ratification by Prin- 
cipal of the Unauthorized Acts of Agent—Acts Capa- 
ble of Ratification.—In order that there be a ratitica- 
tion of the act of an agent, the act must have been 
done as an agent for the principal. Herd v. Bank of 
Buffalo, 66 Mo. App. 643. A forged instrument can- 
not be ratified. Henry Christian Building & Loan 
Association v. Walton, 181 Pa. St. 201, 37 Atl. Rep. 261. 
A contract to procure a deed to land from its owner 
or pay damages is not such a contract as can be rati- 
fied by such owner, so as to make it his contract, and 
thereby pass title to the party of the second part to 
the contract, who goes into possession thereunder. 
McDonald v. McCoy, 53 Pac. Rep. 421. A writing by 
an alleged agent insufficient to pass an interest in 
lands, or as a memorandum of a contract of sale there- 
of, cannot he ratified as such conveyance or memoran- 
dum by acts of the party sought to be charged. Wood- 
cock v. Merrimon, 30 S. E. Rep. 321. A principal 
cannot ratify an unauthorized agreement to sell by 
his agent, after he himself has disposed of the subject 
of such agreement. McDonald v. McCoy, 53 Pac. Rep. 
421. 

Knowledge of Facts.—The ratification of a contract, 
to be effective, must be made with a knowledge of all 
material facts. Town of Madison v. Newsome (Fla.), 
22 South. Rep. 270. Knowledge by the principal of 
the material facts is an essential element of a ratitica- 
tion of the unauthorized act of his agent. O’Sheav. 
Rice, 49 Neb. 893, 69 N. W. Rep. 308. In order to 
estop a principal because of his ratification of the un- 
authorized act jof his agent, it is not enough to show 
that he has in some manner approved of such act, but 
it must also appear that the principal made the ap- 
proval with knowledge of what his agent had done 
and promised in the premises in his behalf. Cram v. 
Sickel (Neb.), 71 N. W. Rep. 724. The statement to 
plaintiff by one of the owners of land, “All right; go 
on and fetch your party, and we will do as we con- 
tracted to do,” shows knowledge and ratification of 
the contract made by certain of the other owners to 
compensate plaintiff if he would get a purchaser. 
Fenn v. Dickey, 178 Pa. St. 258, 35 Atl. Rep. 1108. Evi- 





dence that, the owners of land having come to execute 
a deed, plaintiff was introduced to one of them (K) as 
the man who had sold it for them, and that K said 
they were all obliged to him for selling it, and that 
when another of the owners said to plaintiff, ‘‘I pre- 
sume you want your money,’”’ K said, **We will be 
ready for you shortly,’ justifies an inference that K 
knew plaintiff was to be compensated by the owners, 
and shows ratification of the arrangement made there- 
for by the,other owners. Fenn v. Dickey, 178 Pa. St, 
258, 35 Atl. Rep. 1108. The knowledge of embezzle- 
ments of an employee, acquired by an examination of 
books of account which was not made in the perform- 
ance of any duty owing by the employer to any other 
party, cannot be imputed to the employer; nor is he 
chargeable with the information which his means of 
knowledge disclosed, where not willfully ignorant. 
Shepard & Morse Lumber Co. v. Eldridge, 51 N. E, 
Rep. 9. Agents of a threshing machine company, 
without authority, sold a threshing engine of their 
own, warranting it, and representing it as belonging 
to the company, and took in payment a note payable 
to the company. The company, which had no knowl- 
edge of the representations under which the engine 
was sold, refused to accept the note in part payment 
of the agents’ indebtedness, but for the purpose of 
transferring the legal title indorsed it to the agents. 
Held, that there was no ratification of the agents’ act. 
Hunt v. Pitts Agricultural Works, 72 N. W. Rep. 813. 
It is error to instruct the jury that they may find that 
the principal, by his acts, ratified a contract of the 
agent, when there is no evidence that the principal 
knew of the contract at the time he performed such 
acts. Nebraska Wesleyan University v. Parker, 72 N. 
W. Rep. 470. The ratification of an unauthorized act 
of an agent, in order to be effectua) and binding upon 
the principal, must have been made with a full knowl- 
edge of all the material facts. Moyle v. Congregational 
Soc. of Salt Lake City, 50 Pac. Rep. 806. 

Express Ratification.—Where a principal signed a 
contract for the sale of land, brought to him by his 
agent, without reading it, he is bound by the pro- 
visions therein. Liska v. Lodge (Mich.), 71 N. W. 
Rep. 171. Where one signed, as attorney in fact for 
his wife and two brothers, who were mortgage bond- 
holders, an instrument declaring the principal of the 
debt due for a default in interest, without actually 
having written authority from them, held, that the 
execution by them, after institution of foreclosure 
proceedings, of an instrument ratifying his act, was an 
effective ratification as against the mortgagor anda 
junior mortgagee. Farmers’ Loan & Trust Co. Vv. 
Memphis & C. R. Co., 83 Fed. Rep. 870. Where’ one 
instructs another to buy for him certain stock, it is 
immaterial where the purchase is made, if afterwards, 
with knowledge of the purchase and of the circum- 
stances connected with it, he agrees to pay for it. 
Taylor v. Bailey, 169 Ill. 181, 48 N. E. Rep. 200. 

Implied Ratijication.—Ratification of the act of an 
agent is to be presumed from the absence of dissent 
by the principal, and is equivalent to precedent au- 
thority. Himes v. Herr, 8 Pa. Super. Ct. 124, 39 W. 
N.C.568. Where vendees of land subject to a vendor’s 
lien convey the same to one who assumes such lien, 
without knowledge that he is the agent of others, and 
such agent gives to each of his principals an acknowl- 
edgment that he holds the land for them, and without 
any personal interests therein, such principals ratify 
the contract of their agent, and are bound by his as- 
sumption of the vendor’s lien. Sanger v. Warrea 
(Tex. Civ. App.), 40 S. W. Rep. 840. Where the 
owner of property sold without authority by one as 
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suming to act as his agent enters into negotiations 
with such assumed agent, without reservation, for a 
settlement, on the basis that the latter is accountable 
for the price, he thereby ratifies the sale, and cannot 
afterwards withdraw such ratification, and claim the 
property from the purchasers. Sanders v. Peck, 87 
Fed. Rep. 61. It is enough to show ratification by 
plaintiff of a trade by S, plaintiff’s father-in-law, with 
defendant, of a horse belonging to plaintiff, but which 
he had for years permitted 8S to keep and use, that 
wher, on the day following, S informed plaintiff of 
the circumstances thereof, plaintiff, though dissatis- 
fied with the results thereof, expressed no disappruval 
of his assumption of authority to make it, but told 
him to “fix it up,’’ and, in conversation with defend- 
ant, neither disaffirmed the trade, nor denied the 
ownership of S, but told defendant it would be all 
right if he would pay the ‘boot’? money, and after- 
wards permitted, if be did not authorize, action, in 
which S was plaintiff and alleged to be owner of the 
horse, against defendant, for fraud in the trade. Cur- 
nane v. Scheidel, 70 Conn. 13, 88 Atl. Rep. 875. De- 
fendant bought the goods in controversy at a sale made 
by aconstable, whose deputy took the goods at the 
instance of a person claimed to have been acting as 
agent of defendants. Held not to establish a ratifica- 
tion of any tortious acts of such person. Swofford 
Bros. Dry Goods Co. v. Berkowitz, 51 Pac. Rep. 706. 
The business manager of deceased borrowed money 
torepay damages caused by a fire, and executed a 
note therefor without authority, in the name of de- 
ceased, by himself as agent. Subsequently, in a trans- 
action with the payee, he secured the note for value, 
and, after deceased’s death, presented it as a claim 
against her estate. Claimant’s wife testified that she 
had read a letter written by deceased to claimant, 
wherein she stated that she was glad the money was 
raised to pay for the repairs, and that it was satisfac- 
tory. She further testified to a conversation held with 
deceased while she was residing with claimant, when 
she said she would like to give money to a missionary 
cause, but could not, on account of said note. Held 
sufficient to show a ratification of claimant’s acts in 
executing the note. Blakley v. Cochran, 75 N. W. 
Rep. 940. The owner of land, by excepting from the 
general warranty ina deed from him a certain lease 
to the land, thereby ratified the unathorized act of 
his agent in making the lease. Christopher v. National 
Brewery Co., 72 Mo. App. 121. Where one having no 
authority ordered work to be done for another, and 
the latter, after a full understanding of the transac 
tion, wrote to the one with whom the contract was 
made, requesting that the work be hurried, and 
threatening to have an order made discontinuing the 
work, the question whether the letter was a ratifica- 
tion was for the jury. Hesse v. Travelers’ Protective 
Assn. of America, 72 Mo. App. 598. , 
Acquiescence.—An agent having power to grant 
licenses of a patent, assigned the patent, and wrote 
his principal that he had sold “the license at the price 
and conditions mentioned in your power of attorney.” 
Thereafter the principal, in aletter tothe assignee 
relating merely to the value of the invention, and the 
proper method of exploiting it, used expressions in- 
dicating that he understood that the assignee had the 
sole right, for the remainder of the term of the patent, 
to make and sell in the United States; and afterwards 
he transmitted to the assignee acopy of a letter which 
he had written to alleged infringers, in which he 
pointed out that the latter must suppress certain parts 
of their machine, or else come to an agreement with 
«‘my licensee in the United States.”” In a second let- 








ter to the assignee he stated that if the latter wished 
to give up the “license”? he would take it back. Held 
not a ratification of the unauthorized assignment. 
Chauche v. Pare (C. C. A.), 21 C. C. A. 829, 75 Fed. 
Rep. 288. Plaintiff having applied for aloan in a 
building association, the agent agreed, without au- 
thority, that, if not granted in 90 days, he should re- 
ceive back the amount paid for fees and dues. This 
was communicated to the association by plaintiff, with 
inquiry as to when he could get the money. The as- 
sociation replied to his inquiry, but did not refer to 
the agent’s agreement. Held, that its silence was not 
a ratification of the agreement. Atlanta Nat. Build- 
ing & Loan Assn. v. Bollinger (Ark.), 63 Ark. 212, 37 
S. W. Rep. 1049. Under the provision of the Civ. Code, 
sec. 2310, that a ratification can be made only in the 
manner that would have been necessary to confer an 
original authority for the act ratified, the fact that 
principals made no objection to the execution of a 
mortgage by an agent in their names, tosecure a prior 
indebtedness contracted by the agent, will not consti- 
tute a ratification of the act, it not appearing that they 
had knowledge of the fact until action to foreclose was 
brought. Golinsky v. Allison, 114 Cal. 458, 46 Pac. 
Rep. 295. Proof thatthe principal did not give notice 
of his repudiation of an alleged unauthorized guar- 
anty contract, executed by the agent, until after de- 
fault of the debtor, that the principal held a mortgage 
on the debtor’s property, and that the agent, before 
maturity of the mortgage debt, induced the debtor to 
turn over the property to be sold in satisfaction of the 
principal’s claims, including the debt guarantied, his 
authority to do so not being questioned, is sufficient 
to show aratification of the guaranty contract. Oberne 
v. Burke (Neb.), 70 N. W. Rep. 387. Ratification by 
a manufacturer ofa contract to purchase, entered into 
by its agent, who was authorized merely to sell, to 
enable the agent to sell the manufacturer’s goods, is 
shown by a delay for a month on the part of the man- 
ufacturer, after notice of the sale, to notify the seller 
of its disaffirmance thereof,—several letters on other 
subjects having passed between the parties in the 
meantime,—though the manufacturer did immedi- 
ately notify the agent of its dissatisfaction. E. Be- 
ment & Sons v. Armstrong (Tenn. Ch. App.), 39 S. W. 
Rep. 899. Where an agent representing a non-resi- 
dent in making loans and receiving interest thereon 
extends the time of payment of a loan, and the prin- 
cipal receives the interest paid on the granting of the 
extension, and at no time repudiates such extension, 
his executor cannot, six years later, question the 
agent’s authority to give the extension. Angel v. 
Miller (Tex. Civ. App.), 39S. W. Rep. 1092. Where 
a defendant retains possession of personal property 
stored with it under an unauthorized agreement by 
its agent that there would be no storage charge, but 
does not notify the owner of the .property that it 
repudiates such unauthorized agreement, or that 
compensation must be made for storage, it cannot 
claim the lien given by Rev. St. sec. 1471, to ware- 
housemen, for storage of goods. Knight v. Beckwith 
Commercial Co. (Wyo.), 46 Pac. Rep. 1094. Sincere 
and apparent acquiescence of one whose property has 
been conveyed by one having authority, by power of 
attorney, to convey to a creditor of the owner in sat- 
isfaction of his claims, amounts to an affirmance of 
the conveyance. Tennis v. Barnes, 52 Pac. Rep. 1038. 
Although it is not shown that the person representing 
a railroad company had authority to agree with the 
landowner that part of the right of way should be 
given for street purposes, the company, by leaving the 
land unfenced, as part of the street, and knowing that 
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it was so used, and that improvements were made 
with a view to its continued use asa street, adopted 
the agreement. Burlington, C. R. & N. Ry. Co. v. 
City of Columbus Junction, 73 N. W. Rep. 501. One 
S, claiming to act as defendant’s agent, made a con 

tract with plaintiffs, on defendant’s behalf, for a 
quantity of stone fora house. As soon as defendant 
heard of it, he notified plaintiffs that he had a contract 
with one W for the work and material for the stone 
masonry on the house, and that S had no authority to 
contract for the stone, except to be paid for by W, 
and he declined to pay plaintiffs anything unless au- 
thorized by W or furnished with a certificate from $ 
(who was the architect), which would enable him to 
charge the paymentto W. Afterwards S gave a cer- 
tificate, upon which defendant paid plaintiffs $500, but 
he continued to insist, whenever approached on the 
subject by plaintiffs, that his only liability was to W. 
Held that, upon the evidence, it was error to find that 
there was a ratification of the unauthorized contract 
made by S. Merritt v. Bissell, 155 N. Y. 396, 50 N. E. 
Rep. 280. The unauthorized act of an agent in selling 
bonds, and in investing the proceeds in other bonds 
for his principal, was ratified by the principal, where 
she made no objection until four years after she had 
received the new bonds and had been advised of the 
transaction, though both parties lived in the same 
town, and she had ample means of knowing the exact 
situation. Auge v. Darlington, 185 Pa. St. 111, 39 Atl. 
Rep. 845. 

Acceptance of Benejsits.—Where defendant author- 
ized an agent to obtain for a certain sum a release of 
plaintiff’s interest in land, and the agent obtained the 
release, but agreed that, as part of the consideration, 
defendant should assume a debt of plaintiff, and de- 
fendant, in ignorance of such unauthorized agree- 
ment, sold the land, his failure, after being informed 
of it, to restore the property, was not a ratification. 
Martin v. Hickman (Ark.), 41S. W. Rep. 852. Where 
a clerk left in general charge of a mercantile estab- 
lishment during the absence of the proprietor ordered 
goods appropriate to the conduct of the business, 
which were received and placed in stock, and the pro- 
prietor, upon ascertaining the facts, did not, within a 
reasonable time, countermand the order and offer to 
return the goods he was bound to pay for the same, 
although the clerk transcended his authority in order- 
ing the goods, it appearing that his want of authority 
was unknown tothe seller. Smith v. Holbrook (Ga.), 
25 S. E. Rep. 627. An agent forged an assignment by 
his principal of a certificate of stock, deposited the 
check received therefor to the principal’s credit, and 
afterwards withdrew the moneys under a power of 
attorney from his principal to draw checks. Held, 
that a ratification of the assignment was not shown. 
Chicago Edison Co. v. Fay, 164 Ill. 323, 45 N. E. Rep. 
534. In an action for the conversion of certain notes 
collusively transferred to defendant by plaintiff’s 
agent, it appeared that under the contract of agency 
all notes were to be taken in plaintiff’s name, and that 
the agent, contrary to his agreement, had taken the 
notes in hisown name. Held, that the plaintiff, by 
bringing the action, sufficiently ratified the act of the 
agent in taking the notes in his own name to entitle 
him to recover for their conversion. Warder, Bush- 
nell & Glessner Co. v. Cuthbert (Iowa), 68 N. W. Rep. 
917. Where C, without authority, purchased land, 
and had it conveyed to M, and part of the price was 
paid in cash and a mortgage executed for the balance 
in the name of M by C, as attorney in fact, and M ac- 
cepted the deed and retained the land, he was liable 
on the mortgage. McKinstry v. Citizens’ Bank of 





Wichita. 57 Kan. 279, 46 Pac. Rep. 302. Where goods 
are sold co one claiming to be a principal of a firm, 
but, in fact, to him as agent of the firm, the vendor is 
entitled to judgment against the firm, it having taken 
the goods and sold them. Howe v. Combs (Ky.), 38 
S. W. Rep. 1052. Though one assuming to act as 
agent of a corporation in purchasing logs may not have 
been authorized to make the purchase for the corpo- 
ration, yet if the corporation received the logs know- 
ing whose they were it may be made liable therefor. 
Southern Lumber Co. v. Wireman (Ky.), 41 S. W. 
Rep. 297. After the commencement of an action of 
replevin for cattle claimed by defendants under a sale 
by plaintiff’s agent, which plaintiff claimed was unau- 
thorized, but before trial, plaintiff learned that it had 
received the benefit of a portion of the proceeds of the 
sale. Held, that its failure to then return or tender 
to defendants, such portion constituted a ratification 
of the sale, which defeated a recovery. Johnston y. 
Milwaukee & Wyoming Inv. Co. (Neb.). 49 Neb. 68, 
68 N. W. Rep. 383. Where a principal, sued on an 
unauthorized contract made by his agent in his name, 
learns on the trial] that he has accepted and retained 
the benefits of the contract, but fails to return or 
tender a return thereof to the other contracting party, 
he ratifies the contract. Farmers’ & Merchants’ Bank 
v. Farmers’ & Merchants’ Nat. Bank, 49 Neb. 379, 68 
N. W. Rep. 488. Where a person receives the pro- 
ceeds of an unauthorized sale of his property by an 
agent with knowledge thereof, he is estopped to deny 
the purchaser’s title. Robinson v. Bailey (R. L.), 36 
Atl. Rep. 1126. Under Comp. Laws, sec. 3972, provid- 
ing that a ratification can only be made by accepting 
or retaining the benefit of the act, with notice thereof, 
where the owner of a note authorized another to make 
a proposition to the maker to accept hay thereon at a 
certain price, delivered, the acceptance by him of a 
quantity of hay, which was delivered, is not a ratifica- 
tion of an agreément made with the debtor, in 
his behalf, by one without authority, to accept 
a certain quantity of hay in the stack in full pay- 
ment; it not being shown that he knew of such agree- 
ment. Fargo v. Cravens (S. Dak.), 70 N. W. Rep. 1053. 
A person who, knowing that another has purchased 
land as his agent, and has conveyed the same, in like 
capacity, by general warranty deed, accepts the bene- 
fits of the transaction, by collecting the purchase 
notes, will be liable to the grantee, though the latter 
had no knowledge of any agency when he purchased. 
Rutherford v. Montgomery (Tex. Civ. App.), 37 S. W. 
Rep. 625. A person who received the price of land 
paid to another as his agent, knowing that it was paid 
to secure a deed to property owned by him, ratifies 
the agency, and is obligated to convey the land ac- 
cording to the agent’s agreement. Houston & T. C. 
R. Co. v. Wright (Tex. Civ. App.), 888. W. Rep. 836. 
Defendant’s mother owned a piano, which she au- 
thorized defendant to sel! for her. H, representing 
defendant as the owner, by fraud obtained plaintiff’s 
note for the piano, payable to defendant, who dis- 
counted it at a bank, and divided the proceeds be- 
tween his mother and H. Later defendant sent a bill 
of sale, executed by his mother, to plaintiff. Held, 
that defendant accepted the note as one obtained by 
his agent. Wilder v. Beede, 51 Pac. Rep. 1083. De- 
fendant’s agent seized by force a quantity of raisins 
belonging to plaintiff, under a mortgage which did 
not cover them. He represented one of his draymen 
to be an officer, and, during the loading, held and as- 
saulted plaintiff. Defendant, with knowledge of these 
facts, kept the raisins. Held that, by accepting the 
benefits of the agent’s acts, defendant ratified and 
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adopted them, and was liable therefor. Avakian v. 
Noble, 53 Pac. Rep. 559. Where an agent in charge 
ofastore purchases goods which are mingled with 
the rest of the stock and sold, the principal cannot 
keep the proceeds, and repudiate the purchase onthe 
ground that it was not authorized. Moffitt-West Drug 
Co. v. Lyneman, 50 Pac. Rep. 736. Where an agent, 
with written power merely to receipt for money due 
his principal, settles a claim with one who knows the 
terms of such power, but, relying on the agent’s rep- 
resentations that he has authority to make the settle- 
ment, by accepting and retaining the money, with full 
knowledge of what has been done, ratifies the settle- 
ment. National Imp. & Const. Co. v. Maiken, 103 
Iowa, 118, 72 N. W. Rep. 431. Where defendants sold 
plaintiff’s tobacco without his consent, and he, after 
knowledge of the sale, accepted and retained his share 
of the proceeds thereof, without notifying defendants 
of objection to the sale within a reasonable time, and 
until after a rise in the market, he was bound by the 
sale. Givens v. Cord, 44S. W. Rep. 665. After the 
assignment of a mortgage, the mortgagees were merged 
into another firm, which kept an account with as- 
signee, for whom it did a large business. Payment of 
the mortgage was made by mortgagor to the firm. 
The firm being on the eve of failure, the assignee, 
knowing of such payment, took a deed to property 
from the firm to cover its indebtedness to him. The 
firm was placed in the hands of receivers. Assignee 
filed a bill praying that the money which the mort- 
gagor had paid be declared a trust fund 
in the hands of the receivers. Held a ratifica- 
tion of the action of the firm in collecting the 
money. Bissell v. Dowling, 76 N. W. Rep. 100. 
The pastor of a church, who was chairman of the 
building committee, ordered an organ for the church. 
The trustees voted three different times not to accept 
the organ, but it was put up, and the seller was not 
notified of the trustees’ decision until it had been used 
three years. Held, that the purchase had been rati- 
fied, whether the pastor had authority to order the 
organ or not. Wright v. Vineyard Methodist Episco- 
pal Church, 74 N. W. Rep. 1015. Persons receiving 
the benefit of a transaction entered into by an agent 
are estopped to deny his authority. Huttig Sash & 
Door Co. v. Gitchell & Municipal Trust Co., 69 Mo. 
App. 115. A principal, by suing on a note given to his 
agent for goods sold, satisfies an unauthorized war- 
ranty given by the agent on the sale. D. M. Osborn 
& Co. v. Jordan, 72 N. W. Rep. 479. A principal who 
retains a note obtained by its agent’s fraudulent rep- 
resentations is bound thereby, although unauthorized 
and unknown. American Nat. Bank v. Cruger, 44 
8.W. Rep. 278. After an assignment of astock of 
goods for creditors, the assignor purchased other 
goods of plaintiff on credit, pretending to act as the 
assignee’s agent, ani! placed them with the stock in 
the hands of the assignee, who subsequently, when 
the assignor had settled with his creditors, turned 
back to the assignor said stock and the proceeds of all 
sales, before plaintiff made any claim upon the as- 
signee. Held, that the assignee did not ratify the 
purchase. Knapp v. Smith, 72 N. W. Rep. 349. 
Where money is loaned to defendant’s agent, and 
used by the agent in defendant’s business, a refusal 
of defendant to return the money with knowledge of 
such fact, constitutes a ratification of the loan, though 
it was unauthorized. McDermott v. Jackson, 72 N. 
W. Rep. 875. Contract of a minister for repair of a 
church is ratified by the trustees, who, knowing 
thereof and of the progress of the work, made no 





objection, but make part payments, and accept and 
use the building will full knowledge of the facts. 
Moody & Meckelburg Co. v. Leek, 74 N. W. Rep. 572. 
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Among the many important cases reported in this 
volume is Illinois Central R. R. Co. v. O’Keefe (IIl.), 
to which is appended a most exhaustive summary of 
the authorities on the subject of who are passengers 
and when they become such. Another interesting 
ease is Bullard v. American Express Co. (Mich.), 
with note, as to the duties of express companies as 
common carriers. Sanford v. Edwards (Mont.) is fol- 
lowed by a valuable note on the subject of jurisdic- 
tion defects in the service of process. The case of 
Wattees v. South Omaha I. & C. Co., decided by the 
Supreme Court of Nebraska, involves a question of 
landlord and tenant on subject of the rights and lia- 
bilities of tenant upon destruction of leased buildings. 
The student of criminal law will find in the case of 
Cline v. State (Tex.), and the note appended thereto, 
an interesting discussion of the cases on the evidence 
of absent witnesses—when admissible in criminal 
trial. This valuable series of reports is ably edited by 
Mr. A. C. Freeman, and published by Bancroft-Whit- 
ney Co., San Francisco. 








HUMORS OF THE LAW. 


A SOUTH CAROLINA MISTRIAL. 


In South Carolina, the practice is for the magistrate, 
if neither party demand a jury, to decide all issues of 
law and fact. Sometimes, when respectable and in- 
fluential witnesses contradict each other, the task is 
delicate, and imposes a problem the magistrate would 
gladly escape. Not long since a case came for trial 
before a magistrate in a city lying on the gutskirts of 
the famous moonshining district. The plaintiff was 
a@ moonshiner, who as victor had come out of many a 
bloody encounter; strong as a giant, with a clear, 
dangerous eye, it brooked ill for the magistrate should 
the decision go against the story told by him and his 
witnesses. The reputation of the defendant as a man 
of blood was hardly second to that of the plaintiff; 
and, as he was supported by more witnesses, it stood 
to reason that judgment for the plaintiff would be a 
mortal insult. The magistrate was a man of peace, 
and had no stomach for broils. Much perplexed and 
with many misgivings, he retired to his private room 
to consider the case. Then a happy thought came to 
him. Returning to the court room, he instructed the 
bailiff to command silence, and in an impressive voice, 
he announced his conclusions as follows: ‘*The court, 
in the present case, is performing the dual function 
of court and jury. There is much conflicting testi- 
mony, and as the witnesses are all of the highest char- 
acter, the issue isin great doubt. After much con- 
sideration, the court, acting as a jury, is unable to 
agree upon a verdict; and therefore, acting as judge, 
it orders a mistrial. Gentlemen, if you will step into 
the next room, I will pledge your health in some of 
the best liquor that ever escaped the eye of revenue 
officers.” It is needless to say that the invitation was 
accepted, and so happy was the effect, that on the re- 
turn home the lawsuit was settled to the mutual satis- 
faction of the litigants, who left the magistrate to pay 
the costs of the action. 
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1. ADJOINING OWNERS—Disputed Boundary.—Adjoin- 
ing landowners, being in doubt as to the dividing line, 
caused a survey to be made, which, by mistake, gave 
plaintiff more than the numberof acres claimed by 
him. It was never agreed that the line surveyed 
should be the dividing line, and plaintiff stated on 
numerous subsequent occasions that he did not claim 
more than the number of acres he purchased, but, 
after the mistake was discoved, claimed the excess by 
adverse possession. Held, that the parties occupied 
under a mistaken belief that the line located was cor- 
rect, and that neither intended to claim more than the 
true amount; hence plaintiff did not hold the excess 
adversely.—KAHL V. SCHMIDT, Iowa, 78 N. W. Rep. 205. 


2. ADMINISTRATION—Executors—Fraud.—An estate is 
not liable for the executor’s fraud.—TONER V. MEUSS- 
DORFFER, Cal., 56 Pac. Rep. 39. 


38. APPBAL—Judgment — Evidence.—Where the evi- 
dence on which ajudgment was founded is not in the 
record, the appeliate court will presume that it sup- 
ported the judgment.—BILLINGSLEY v. Houston, E. & 
W.T. Rr. Co., Tex., 49S. W. Rep. 407. 


4. APPEAL—Judgment.—While a party cannot appeal 
from a judgment in his favor after receiving the bene- 
fits thereof, his right of appeal is not waived where the 
amount accepted would accrue to him in any event, 
notwithstanding the appeal, which was for the en- 
forcement of a disputed right to money in addition to 
the amount accepted.—MBRBIAM V. VICTORY PLACER 
MIN. Co., Oreg., 56 Pac. Rep. 75. 

5. ARBITRATION AND AWARD—Terms of Submission.— 
Under the statute relating to arbitrations, the arbi&tra- 





tors must, in their award, state separately their find. 
ings of fact and conclusions of law; but this require. 
ment is met if the finding is as certain as is required of 
the verdict of a jury.—CITY OF O’NEILL V. CLARK, Neb., 
i8 N, W. Rep. 256. 


6. ASSUMPSIT—Conversion of Goods Taken in Tres- 
pass.—Under Code Ga. § 3811 (Code 1882, § 2955), provid 
ing that, ‘‘when a transaction partakes of the nature 
both ofatort and a contract, the party complainant 
may waive the one and rely solely upon the other,” 
where goods have been taken in trespass, the owner 
may recover their value in assumpsit on an implied con- 
tract, without regard to whether the defendant con- 
verted the goods through a sale and delivery or other- 
wise, by applying them to his own use.—FLORIDA 
CENT. & P. R. Co. Vv. SCARLETT, U. S. C. C. of App., Fifth 
Circuit, 91 Fed. Rep. 349. 


7. ASSUMPSIT—Covenant—Equity.—Upon a covenant 
of the defendant, made with another corporation, ‘‘to 
pay all outstanding debts and liabilities” of the latter 
corporation, it is held that assumpsit will not lie against 
the defendant by creditors of the other corporation, 
whose debts were outstanding at the time the covenant 
was made. The beneficiaries’ remedy is in equity.— 
HARVEY V. MAINE CONDENSED MILK CoO., Me.,-42 Atl. 
Kep. 342. 


8. BankKs—Collections — Protest.—Where a draft is 
sent to a bank for collection, and payment is refused, 
and the bank places it in the hands of its assistant 
cashier, who is also a notary public, for protest, if it 
exercised ordinary care in the selection of the notary 
it is not liable if such notary failed to serve due notice 
of protest on the drawee.—FirsT NaT. BANK OF MAN- 
NING V. GERMAN BANK OF CARROLL County, Iowa, 78 N. 
W. Rep. 195. 


‘9. BANK DEposITs—Trust Funds.—Trust funds de 
posited with a bank were by it applied on a matured 
note of the depositor. An officer of the depositor testi- 
fled that, before making the deposit, he told the bank’s 
president that the company was collecting money for 
many people, and must not be placed in the attitude of 
paying its debts with money of others, specifically 
mentioning a certain transaction which he wished to 
protect. The bank president testified that he knew 
that a part of the company’s deposit belonged to 
others, but that he had no knowledge that any of it, 
except such part, was not the company’s money, nor 
did he know that any of it belonged to plaintiff. Held, 
that the bank had no notice that plaintiff had any in- 
terest in the funds applied on the note.—SMITH V. Dg8 
MOINES NAT. BANK, Iowa, 78 N. W. Rep. 238. 


10. BANKRUPTCY—Effect on Prior Conveyances and 
Liens.—Under Bankruptcy Act 1898, §§ 67, 70,since 4 
petition in involuntary bankruptcy could not be filed 
until the expiration of four months from the passage 
of the act, and transfers and liens affected by an ad- 
judication in bankruptcy are such only as were made 
or obtained within four months prior to the filing of 
the petition, no transfer of property, lien or incum- 
brance is avoided by an adjudication in involuntary 
bankruptcy, unless made or created subsequent to the 
passage of the act.—IN RE Brows, U. S. D. C., D. 
(Oreg.), 91 Fed. Rep. 358. 


11. BANKRUPTCY—Exemptions—Life Insurance Policy. 
—A policy of insurance on the life of a bankrupt, bav- 
ing acash surrender value payable to the bankrupt 
himself, or to his estate or personal representatives, 
passes to and vests in his trustee as assets of the estate 
in bankruptcy, subject to the right of the bankrupt to 
redeem the sume by paying tothe trustee its surrender 
value, notwit!istanding that a statute of the State (Code 
Iowa, § 1805) provides that the proceeds of such policies 
shall be exempt from liability for the debts of the as- 
sured, and although section 6 of the bankruptcy act 
declares that “this act shall not affect the allowance te 
bankrupts of the exemptions which are prescribed by 
the State laws,” for the general language of section 6 is 
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limited and restrained, in this instance, by the specific 
provisions of section 70, cl. 5, that the bankrupt, on 
paying or securing to the trustee the cash surrender 
value of such a policy, may ‘‘continue to hold, own, 
and carry such policy free from the claims of the cred 
itors participating in the distribution of his estate un- 
der the bankruptcy proceedings; otherwise the policy 
shall pass to the trustee as assets.”—IN RE LANGE, U. 
8. D. C., N. D. (Iowa), 91 Fed. Rep. 361. 

12. BAaNK&uUPTCY—Jurisdiction of Actions by Trustee. 
—Under Bunkruptcy Act 1898, § 23, providing that suits 
by a trustee in bankruptcy shall be brought or prose- 
cuted only in those courts where the bankrupt might 
have brought or prosecuted them if proceedings in 
bankruptcy had not been instituted, a court of bank- 
ruptcy bas no jurisdiction of an action by such trustee 
to set aside an alleged fraudulent conveyance made by 
the bankrupt to a defendant who is a citizen of the 
same State with the bankrupt and the trustee.—Bour- 
NETT V. MORRIS MERCANTILE OCoO., U.S. D. C., D. (Oreg.), 
91 Fed. Rep. 365. 

13. BANKRUPTCY — Property Vesting in Trustee.—A 
right of action for damages for a malicious prosecution 
and arrest, suffered by the plaintiff before his adjudica- 
tion as a bankrupt, constitutes nu part of his estate in 
bankruptcy, and does not pass to or vest in the trustee. 
—IN RE HAENSELL, U.S. D. C.,N. D. (Cal.), 91 Fed. 
Rep. 355. 

14. BANKRUPTCY—Seizure of Property.—Bankruptcy 
Act 1898, § 69, empowering the judge of the court of 
bankruptcy, on proof that the respondent in an invol- 
untary petition has committed an act of bankruptcy, 
oris neglecting his property and suffering it to de- 
teriorate, to issue a warrant to the marshal to seize 
and hold such property subject to further orders, does 
not authorize a warrant to the marshal, in advance of 
any adjudication on the petition, to seize goods in the 
hands of a stranger to the proceedings, who took pos- 
session before the filing of the petition, and claims 
title, under a chattel mortgage from the alleged bank- 
rupt.—IN RE ROCKWOOD, U.S. D.C., N. D. (Iowa), 91 
Fed. Rep. 363. 

15. BILLS ASD NoTES—Interlineation in Note—Pre- 
sumption.—The mere existence of an interlineation in 
a note raises no presumption of a fraudulent or unau- 
thorized alteration. Inthe absence of some indication 
other than the interlineation itself,the presumption is 
that it was made before delivery of the paper.— 
MALDANER V. SMITH, Wis., 78 N. W. Rep. 140. 

16. BUILDING AND LOAN ASSOCIATIONS.—Borrowing 
members of a mutual building and loan association, 
whose mortgages provided that, on foreclosure, they 
should be credited with payments to the loan fund, 
and witb earnings tothe last dividend period, are en- 
titled to credit on foreclosure, after the insolvency of 
the association, only for the actual amount of the 
stock; since, on dissolution of the association, each 
member, whether a borrower or not, is entitled to an 
equal distribution of assets exceeding liabilities.— 
WILCOXEN V. SMITH, Iowa, 78 N. W. Rep. 217. 

17. BUILDING AND LOAN ASSOCIATIONS—By-laws.—A 
by-law of a building and loan association permitting 
loans to be paid off before maturity, on the estimated 
basis that 84 payments of dues snd interest would ma- 
ture the borrower’s stock and cancel the debt, may be 
repealed, as against a borrower who has not sought to 
take advantage of it up to the time of the repeal, where 
atthe time the loan was made the by-laws provided 
that they might be amended.—INTERSTATE BUILDING & 
LOAN ASSN. V. HAFTER, Miss., 24 South. Rep. 871. 

18. BUILDING AND LOAN ASSOCIATIONS — Loan — Va- 
lidity.—Where a building association makes a loan 
to a member subject to its articles of incorpora- 
tion, and afterwards, pursuant to their terms, amends 
them toconform to law, and the member thereafter 
recognizes the contract as valid, he cannot avoid it be- 
Cause the law was not complied with when the loan 
was made.—Iowa Sav. & LOAN ASSN. V. CURTIS, Iowa, 
78N. W. Rep. 208. 





19. CARRIERS—Passenger—Contributory Negligence. 
—A duty to look and listen for trains, before stepping 
upon a railroad track lying between the station anda 
train discharging and receiving passengers at a regu- 
lar stopping place, is not necessarily chargeable, asa 
matter of law, upon a passenger alighting from such 
train and proceeding at once toward the station.—AT- 
LANTIC CITY R. Co. v. GOODIN, N. J., 42 Atl. Rep. 333. 

20. CARRIERS OF GOODS — Ownership.—A party who 
ships goods by common carrier, consigned in the bill 
of lading to himself, his agent, or the order of either, 
will be presumed to have intended to retain the title to 
the goods.—MISSOURI Pac. Ry. Co. v. Lau, Neb., 78N. 
W. Rep. 291. 

21. CONSTITUTIONAL Law—City Ordinances.—An ordi- 
nance prohibiting the moving of any building upon or 
across the streets without the written permission of 
the mayor or president of the city council, or, in their 
absence, of a councilor, does not operate as a denial of 
due process of law or the equa! protection of the laws. 
—WILSON V. EUREKA City, U.S. 8. C., 198. 0. Rep. 817. 

22. CONSTITUTIONAL Law — Statutes — Title of Act.— 
Const. art. 8,§ 36, providing that no laws shall be re- 
vived or amended by reference to its title, does not in- 
hibit repealing statutes in such manner.—FI&LDER V. 
STATE, Tex., 49 8. W. Rep. 376. 

23. CONTRACT — Architect’s Certificate.—A building 
contract provided that the final certificate of the 
architect should be conclusive as to material and 
quality of the work. Thearchitect approved the work, 
and certified toitsfull completion. There was nothing 
to show mistake or want of goud faith on the part of 
the architect. Unknown defects in the heating appa- 
ratus were thereafter discovered. Held, the damages 
resulting therefrom could not be set off in an action by 
the contractor for the price of the goods.—MCALPINE 
Vv. TRUSTEES OF ST. CLARA FEMALE ACADEMY OF SIN- 
SINAWA MOUND, Wis., 78 N. W. Rep. 1738. 

24. CONTRACT—Bonds—Maturity.—A bond for the per- 
formance of acontract to deliver cattle, stipulating 
that, if the seller fails to deliver, it shall be good for 
the full amount, on failure to deliver, becomes a 
liquidated demand for its amount.—SHELTON V. JACK- 
son, Tex., 49S. W. Rep. 415. 

25. CONTRACTS — Invalidity — Garnishment.—While 
the judgment of a competent court of any State that 
has jurisdiction over the person or subject-matter is 
conclusive upon the merits of the controversy in every 
State, a court of another State has not the power, with- 
out service of process or voluntary appearance, to ren. 
der a judgment ona contract that is absolutely void, 
under the statutes of the State where it is made.— 
STEWART V. NORTHERN ASSUR. CO., W. Va., 32 8. E. 
Rep. 218. 

26. CONTRACT — Reformation.—Plaintiff, seeking to 
reform a contract for the purchase of property, al- 
leged that by mistake it was drawn so asto requirea 
conveyance of the ‘‘ property,” whereas the agreement 
was for the conveyance of #n ‘‘interest.” Plaintiff 
proposed to sell only an interest, and his proposition 
was communicated to defendant’s attorney, and as- 
sented to by him, but was not communicated to de- 
fendant. The attorney only represented defendant in 
reference to a contract to be made, and not in making 
a contract, and defendant’s only offer was to purchase 
theproperty. Held insufficient to authorize a reforma- 
tion of the instrument.—WaARD V. YORBA, Cal., 56 Pac. 
Rep. 58. 

27. CONTRACT — Written Contract—Parol Evidence.— 
Asja general rule, all prior oral negotiations are deemed 
to be merged in a written agreement, and the terms of 
such agreement cannot be contradicted, altered, added 
to, or varied by parol proof.—MILICH V. ARMOUR PACK- 
InG Co., Kan., 56 Pac. Rep. 1. 

28. CONTRACT WITH PARTNERSHIP — Effect of Dissolu- 
tion.—The dissolution of a partnership, and the assign- 
ment by the retiring member of his interest in a con- 
tract made by the firm to his co-partners, do not re- 
lease the other party to such contract from the obliga- 
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tion to perform.—ROEHM Vv. Horst, U.S. C. C. of App., 
Third Circuit, 91 Fed. Rep. 345. 

29. CORPORATIONS — Assignment for Benefit of Cred- 
itors.—The directors of a corporation in this State 
have no power to direct the assignment of the entire 
property owned by such corporation to a trustee for 
the payment of its creditors, without the consent of 
the stockholders.—KYLE V. WAGNER, W. Va., 328. E. 
Rep. 213. 

380. CORPORATIONS—Suit by Stockholder.—A bill by a 
minority stockholder of a railroad corporation against 
the corporation and the majority stockholders, which 
seeks to set aside as detrimental to the interests of the 
corporation a contract by which it leased certain lines 
of road from another company, and which in all other 
respects conforms tothe requirements of equity rule 
94, need not allege a demand upon the directors to 
bring the suit, anda refusal, where it shows that the 
lessor in the lease sought to be canceled holds a ma- 
jority of the stock of the lessee corporation, and elected 
in its own interest a majority of the directors of such 
corporation, by whose action the lease was fraudu- 
lently made in the interests of the lessor.—ROGERS V. 
NASHVILLE, ETC. Ry. Co., U. 8S. C.C. of App., Sixth 
Circuit, 91 Fed. Rep. 299. 

31. CRIMINAL LAW — Accomplices.—The fact that a 
person subscribes toa fundto employ detectives to 
ferret out acrime does not make him an accomplice 
because the detectives were.—ASTON V. STATE, Tex., 49 
S. W. Rep. 385. 

32. CRIMINAL Law—Aseault with Intent to Murder.— 
The general character of prosecutor as a violent and 
dangerous man, at a time subsequent to an assault 
made on him by defendant with intent to murder, is 
immaterial, on atrial for the assault.—BURKS V. STATE, 
Tex., 49S. W. Rep. 389. . 

33. CRIMINAL Law—Homicide—Unborn Children.—An 
unborn infant is not a subject of homicide at common 
law.—STATE V. PRUDE, Miss., 24 South. Rep. 871. 

34. CRIMINAL LAW — Separate Trial.—Where the de- 
fense of one defendant ina criminal case is antag- 
onistic to that of another, or there is a witness whose 
testimony is not admissible on a joint trial but can be 
made available for one defeudant if tried separately, 
as in case of the wife of a co-defendant, it is proper to 
grant a severance; and ifsuch defense is so clearly 
antagonistic, or the evidence of the witness so clearly 
necessary and material, that a joint trial will be clearly 
prejudicial tothe defendant asking for the severance, 

. & denial of it is the denial of a right because a just and 
fair exercise of judicial discretion would grant it.— 
EMERY V. STATE, Wis., 78 N. W. Rep. 145. 

35. CRIMINAL LAW—Incest.—There can be incest 
without the concurrent consent of both parties, under 
2 Ballinger’s Ann. Codes & St. § 7229, declaring guilty 
thereof “persons,” within certain degrees of relation- 
ship, “who intermarry with each other, or who com- 
mit fornication or adultery with each other, or who 
carnally know each other.”—STATE V. NUGENT, Wash., 
56 Pac. Rep. 25. 

36. CRIMINAL Law — Qualifications of Jurors.—Per- 
sons called as jurors who have heard and read detailed 
accounts of an alleged offense, from which they have 
formed fixed and positive opinions as tothe guilt of 
the defendant that still remain with them, and who 
state on examination that they then have no doubt of 
the defendant’s guilt, are not qualified jurors, although 
they believe and express their belief that they can 
fairly try the case upon the testimony produced.— 
STATE V. START, Kan., 56 Pac. Rep. 15. 

37. CRIMINAL LAaw—Rape—‘‘ Previously Unchaste.”— 
A woman not “previously unchaste,” within the mean- 
ing of section 12 of chapter 4 of the Criminal Code, is 
one who has never had unlawful sexual intercourse 
with a male prior tothe intercourse with which the 
prisoner stands indicted.—BAILEY v. STATE, Neb., 78 
N. W. Rep. 284. 

38. CRIMINAL LAW — Slander.—Where an information 
for slander recites that it was uttered in the presence 





and hearing of two persons named, proof that it was 
uttered inthe presence of the parties named, but not 
in the presence of both at the same time, is insufficient. 
—KNIGHT V. STATE, Tex., 49S. W. Rep. 383. 

39. CRIMINAL Law — Slander — What Constitutes.—A 
statement that a woman will cunsent to sexual inter. 
course means that she is lewd, and therefore it is 
slanderous, though the woman be married.—WALLACE 
v. STATE, Tex., 49S. W. Rep. 395. 


40. CRIMINAL PRACTICE—Slander—V ariance.—There is 
no variance between an indictment charging the speak- 
ing of certain slanderous words, and proof of speaking 
such words, together with others, in addition to those 
set out in the indictment.—LEFEVER V. STATE, Tex., 49 
S. W. Rep. 383. 


41. EJECTMENT — Burden of Proof — Adverse Posses- 
sion.—As the burden of proof ison defendant in eject- 
ment, claiming title by adverse possession, to prove 
possession for the fullstatutory period, any indefinite- 
ness in such proof must be construed against him on 
appeal, the court having found against him.—ARD Vv. 
WILSON, Kan., 56 Pac. Rep. 80. 


42. EVIDENCE — Documentary Evidence.—To render 
admissible in evidence a letter purporting to be in an- 
swer to another, it is not necessary to also offer that 
which it answers, provided the latter offered be in it- 
self fairly self-explanatory.—NEW HAMPSHIRE TRUST 
Co. v. KORSMEYER PLUMBING & HEATING CoO., Neb., 78 
N. W. Rep. 303. 


43. EXECUTION — Levy.—Where an officer goes with 
an execution to defendant’s store, which is locked, 
and, without gaining entrance, nails strips across the 
door, and reads the writ, and notifies defendant, there 
is no levy.—LYNCH V, PAYNE, Tex., 49S. W. Rep. 406. 


44. FEDERAL CourRT—Jurisdiction.—Where the only 
ground of jurisdiction of a federal court is the diver- 
sity of citizenship of the parties, and it is showa that 
the defendant is acitizen and resident of another State, 
under the judiciary act of 1888 it must appear from the 
declaration, not only that the plaintiff is a citizen of 
the State, but that he is a resident of the district, in 
which the suit is brought.—MILLER V. PENNSYLVANIA 
R. Co., U.S. C. C., D. (N. J.), 91 Fed. Rep. 298. 


45. FRAUDULENT CONVEYANCE.—It is within Rev. St. 
1898, § 2306, declaring void all gifts in trust for the per- 
son making the same, where one makes a voluntary 
transfer of his personalty to his wife, and at the same 
time a voluntary conveyance t6 her, through a third 
person, of his realty, by deed reciting that it is made 
subject to his support for life, which was to bea lien 
thereon.—STAPLETON V. BRANNAN, Wis., 78 N. W. Rep. 
181. 

46. GARNISHMENT—Ulaim Arising Ex LDelicto.—Gar- 
nishment will not lie in chancery against an unliqui- 
dated debt which arose ex delicto.—BLAIR V. KANSAS 
City, M. & B. R. Co., Miss., 24 South. Rep. 879. 

47. GARNISHMENT—Money in Hands of Clerk of Court. 
—Money about to be paid to a clerk of the district 
court, to be by him distributed under the decree of 
said court, cannot be reached by garnishment process 
issued out of the county court against one of the dis- 
tributees.—B. F. STURTEVANT OO. Vv. BOHN SasH & 
Door Co., Neb., 78 N. W. Rep. 265. 

48. GARNISHMENT BETWEEN NON-RESIDENTS — Prop- 
erty Subject.—Where a judgment debtor paid the 
amount of the judgment into court on garnishment 
against his creditor, whereupon the judgment was 
satisfied of record, a decree directing any balance re- 
maining, after payment of the attaching creditor’s 
claim and costs, to be returned to the judgment debtor 
was erroneous.—BROWN V. PACE, Tenn., 49S. W. Rep. 
355. 

49. HOMESTEAD—Creation.—A wife, claiming property 
as a homestead on the ground that the proceeds of a 
former homestead were used in paying for it, must 
clearly show that such is the case.—JOHNSON COUNTY 
Sav. BANK V. CARROLL, lowa, 78 N. W. Rep. 247. 
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50. HUSBAND AND WIFE—Community Estate.—Where 
amother dies leaving community property, and, on 
the husband’s subsequent death, administration is had 
on his estate, and in such administration the land cop- 
stituting the community property is sold, though there 
are no community debts, the heirs of the mother can- 
not prosecute a writ of certiorari to review the orders 
ofthe probate court made for the sale of the land, 
since they are not parties to such administration, and 
not concluded by the orders.—ROY V. WHITAKER, Tex., 
49S. W. Rep. 367. 

51. HUSBAND AND WIFE—Notes—Extension.—Rev. St. 
1895, art. 2970, authorizing a wife to contract for the 
benefit of her separate property, places her in the 
same position, in regard to her guaranty of her hus- 
band’s notes to secure which she mortgaged her sepa- 
rate property, as any other guarantor, and hence it is 
no defense to the notes that she did not know what she 
was signing when she agreed to their extension.— 
BEATTIE V. KELLER, Tex., 49S. W. Rep. 408. 


52. INSOLVENCY — Bankruptcy Law—Receiver.—The 
federal bankruptcy law of July, 1898, does not, in the 
absence of proceedings thereunder, suspend the right 
of a State court to appoint a receiver under the State 
law for an insolvent corporation.—STaATE V. SUPERIOR 
CouRT OF KING CounTY, Wash., 56 Pac. Rep. 35. 


58. INTOXICATING LIQUORS—Illegal Sale.—Where a 
prosecution for illegally selling intoxicating liquors 
was defended on the ground that the liquor was not 
intoxicating, and that the buyer was intoxicated by 
liquor he had procured from others, a charge should 
have been given that defendant could not be convicted, 
unless the evidence showed that the liquor was intoxi- 
cating, nor for sales made to the same buyer by other 
persons, nor for any sales other than that alleged.— 
ROBINSON V, STATE, Tex., 49S. W. Rep. 386. 


54. JUDGMENT—Joint Liability.—In an action on a 
bond of indemnity given by several attaching creditors 
to the sheriff, arecovery must be had against all or 
none, unless one or more has set up and maintained a 
defense personal to himself.—THOMAS V. BARNES, 
Oreg., 56 Pac. Rep. 73. 


55. JUDGMENT—Res Judicata.—A judgment against a 
claimant of property in attachment is not conclusive 
against his right to recover for its negligent destruc- 
tion, by one not a party to the attachment proceeding. 
—LOUISVILLE & N. R. Co. V. BRINCKERHOFF, Ala., 24 
South. Rep. 892. 

56. JUDGMENT FOR ALIMONY—Enforcement.—A judg- 
ment for alimony, which provides for the appointment 
ofa receiver of defendant’s real estate, to collect the 
income thereof and apply it in payment of the judg- 
ment, cannot, after a receiver has been appointed, be 
enforced by execution against other property of the 
debtor.—ANDERSON V. ANDERSON, Cal., 56 Pac. Rep. 61. 

57. LANDLORD AND TENANT—Lease—Surrender.—If a 
lessee for life or years take a new lease of the rever- 
sioner for a longer or shorter term than before, itisa 
surrender of the first lease.—WADE v. SOUTH PENN OIL 
Co., W. Va., 328. E. Rep. 169. 

58. LANDLORD AND TENANT—Oil Lease.— Where a party 
holds a lease upon land for oil and gas purposes, upon 
the usual terms and conditions, paying one-eighth of 
the oil produced as royalty, the oil while it remains in 
situ must be regarded ag realty, and as remaining the 
property of the lessor until brought to the surface.— 
CARTER V. TYLER COUNTY Court, W. Va., 328. E. Rep. 
216, 

59. LIMITATIONS—Payment Tolling Statute.—When a 
Promissory note was given, by the terms of which the 
principal became due in five years from date, with in- 
terest payable semi-annually, and a real estate mort- 
gage securing it was given, which provided that upon 
default in payment of any of the interest when due, 
and the taxes on the mortgaged premises when due, 
the whole indebtedness should mature, and both such 
defaults occurred, and the statute of limitations there- 
upon commenced to run against the indebtedness, but 





the delinquent taxes were thereafter paid by the mort- 
gage debtor, held, that the running of the statute in his 
favor was ended by his volufttary correction of the one 
default, and, although more than five years elapsed 
from the occurrence of the two defaults mentioned, 
the cause of action on the note and mortgage was not 
barred.—DOUTHITT V. FARRELL, Kan., 56 Pac. Rep. 9. 


60. LIMITATIONS—Pleading.—Where a suit in equity is 
brought by a judgment creditor to subject the lands of 
the debtor to the satisfaction of his judgment, and the 
plaintiff in the bill sets forth the fact that there is an- 
other judgment against the same defendant, older in 
point of time, but which has not been kept alive by is- 
suing executions as required by statute, but the de- 
fendant is in life, and does not plead the statute of 
limitations as to said older judgment, the plaintiff in 
said suit in equity has no right to file or rely on auch 
plea.—WELTON V. BoGGs, W. Va., 32S. E. Rep, 232. 


61. LIMITATION OF ACTIONS—Enforcement of Mort- 
gage.—An action to enforce a mortgage lien is not 
barred by limitations unless the debt is barred, though 
more than 15 years have elapsed since the mortgage 
was executed.—CLIFT Vv. WILLIAMS, Ky., 49S. W. Rep. 
328. 

62. LIMITATION OF ACTIONS—Fraud in Avoidance.— 
Fraud cannot be relied on in avoidance of the statute 
of limitations unless it is pleaded.—NEWDEGATE V. 
EARLY’S ADMR., Ky., 49S. W. Rep. 338. 


63. MALICIOUS PROSECUTION—Probable Cause.—De- 
fendant, in an adjoining room, heard a woman inform 
plaintiff that a person there present had offered to pay 
her to give certain testimony in a pending case in 
which plaintiff was interested; and plaintiff replied 
that he was not there on that business, and that she 
must testify truthfully. Subsequently defendant caused 
the arrest of plaintiff and his companion on the charge 
of attempting to suborn a witness, though defendant 
had declared that he did not know whether plaintiff 
“was in it or not.” Held, that there was no probable 
cause for the arrest of plaintiff—MCNAMEE V. NESBITT, 
Nev., 56 Pac. Rep. 37. 

64. MANDAMUS—Canvassing Board.—The duties of the 
county canvassing board of elections involve judg- 
ment and discretion, and cannot, therefore, be con- 
trolled by mandamus.—BOOE V. KENNER, Ky., 498. W. 
Rep. 330. 

65. MANDaMUS—Elections—Canvass—Recount.— Man- 
damus lies to compel a board of canvassers canvassing 
returns of an election to recount the ballots between 
competing candidates for office on the demand of 
either, when they refuse such recount.—HEBB V. Cayr- 
TON, W. Va., 32 8. E. Rep. 187. 

66. MORTGAGES — Foreclosure.—A creditor whose 
claim has not been reduced to judgment, and who has 
neither a general nor specific lien on his debtor’s prop- 
erty, is not entitled to have such property impounded 
as security for the claim.—MIssouRrI, K. & T. TrusT Co. 
v. RICHARDSON, Neb., 78 N. W. Rep. 273. 

67. MoRTGAGES—Foreclosure—Pleading.—In a suit to 
foreclose a real estate mortgage, the petition must al- 
lege whether any pr dings at law have been had for 
the recovery of the debt, or any part thereof; and, 
where the answer is a general denial, there can be no 
recovery, in the absence of proof sustaining such al- 
legation of the petition.—JONES V. BURTIS, Neb., 78 N. 
W. Rep. 261. 

68. MORTGAGES—Preferences—Assignments.—A mort- 
gage taken by a creditor of an insolvent debtor is 
valid, though at the time the debtor intended to, and 
soon afterwards did, make a general assignment, 
where the creditor took in good faith, and without no- 
tice of such intent.—MANTON Vv. J. F. SIEBERLING & Co., 
Iowa, 78 N. W. Rep. 194. 

69. MoRTGAGE — Release — Bona Fide Purchaser.— 
Where a debt secured by mortgage has been assigned, 
but no assignment of the mortgage placed on record, 
an innocent purchaser of the mortgaged premises will 
be protected by a release of the mortgage executed by 
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the original mortgagee.—BULLOCK V. POCK, Neb., 78 
N. W. Rep. 261. 

70. MUNICIPAL CORPORATIONS — Defective Streets.— 
Rev. St. 1898, § 1339, provides that no action shall be 
maintained for damages caused by the insufficiency or 
want of repair of a street, unless notice of the injury, 
etc., shall be given the city within 15 days. Held, that 
an injury caused by the improper adjustment of the 
cover of a manhole over a catch-basin, as a result of 
which it slid out of place when stepped on, was the 
consequence ofthe city’s failure to perform its duty, 
and not of the creation of a nuisance by the city, and 
hence the statute applied.—ZIEGLER V. CITY OF WEST 
BEND, Wis., 78 N. W. Rep. 164. 

71. MUNICIPAL CORPORATIONS — Injunction against 
Location of Pesthouse.—The location of a pesthouse 
by acity will not be enjoined unless there has been a 
clear abuse of discretion.—CITY OF PADUCAH V. ALLEN, 
Ky., 498. W. Rep. 343. 

72. MUNICIPAL CORPORATION — Ordinance—Repeal.— 
A subsequent municipal ordinance, fully covering the 
subject-matter ofa previous ordinance, being a sub- 
stitute therefor, repeals the former by implication, 
without words to that effect.—KNIGHT Vv. TOWN OF 
WEST UNION, W. Va., 328. E. Rep. 163. 

73. MUNICIPAL CORPORATION — Organization.—Const. 
art 11, § 6, as amended in 1895, authorizes cities thereto- 
fore organized to organize under the general laws, and 
provides that cities theretofore or thereafter organ- 
ized, and all charters thereof framed or adopted by 
authority of the constitution, except ‘‘in municipal 
affairs,”’ shall be controlled by general laws. Act 
March 8, 1897, regulates salaries of firemen and police- 
men in cities of the firstclass. Held,thatthe act re- 
lating to municipal affairs did not apply to the county 
and city of San Francisco, which did not incorporate 
as authorized by the constitution, but under private 
charter.—POPPER V. BRODERICK, Cal., 56 Pac. Rep. 53. 

74. MUNICIPAL CORPORATIONS—Streets—Excavations. 
—Where a city does not require permits for the erec- 
tion of buildings, an alderman excavating the sidewalk 
in the erection ofa building, without permission, is 
nota trespasser; hence a contention that his knowl- 
edge was not notice to the city, because it was to his 
interest to keep notice from the city, is untenable.— 
KEYES Vv. CITY OF CEDAR FALLS, Iowa, 78N. W. Rep. 
226. 

75. NEGLIGENCE—Dangerous Premises—Exposed Ma. 
chinery.—The maintenance of dangerous machinery 
on private grounds, unprotected from the visits of 
trespassing children, renders the owner thereof, who 
has knowledge that children and others are accus- 
tomed to frequent said grounds, and climb upon the 
structures supporting said dangerous appliances, lia- 
ble in damages to the next of kin of a boy 14 years of 
age, who was caught in said exposed machinery, and 
killed.—BIGGs V. CONSOLIDATED BARB-WIRE Co., Kan., 
56 Pac. Rep. 4. 

76. NEGLIGENCE — Evidence.—Where the negligence 
charged consisted of driving a hack, in which plaintiff 
was, over a rough street, at a rapid pace, and a careless 
attempt to go around another team, it was error to 
submit the issue of failure to furnish safe horses, care- 
ful drivers, or good vehicles, and to keep the latter in 
repair.—BEARD V. GUILD, Iowa, 78 N. W. Rep. 201. 

77. PARTNERSHIP—Sales—Evidence.—In an action for 
goods sold to a firm, against one claimed to have held 
himself out as a partner, evidence that plaintiff relied 
on ratings of commercial agencies given to a firm con- 
taining defendant’s name is admissible, not to show 
the partnership, but to show that plaintiff relied on 
defendant’s responsibility.—Iowa LEATHER & SaD- 
DLERY Co. Vv. HATHAWAY, Iowa, 78 N. W. Rep. 193. 

78. PLEADING—Defects Cured by Verdict—Insurance. 
—A defect in a petition on a policy of fire insurance, in 
failing to state that plaintiffs were the owners of the 
insured property or that they were liable therefore, is 
cured by a verdict for plaintiffs.—WESTERN ASSUR. Co. 
v. Ray, Ky., 498. W. Rep. 326. 





79. PLEADING—Judicial Notice—Ordinances.—In civil] 
actions, courts will not take judicial notice of a city 
ordinance. It must be pleaded by quoting its language 
or stating the substance of its provisions. A reference 
to the ordinance by title is not sufficient.—Wartrt y, 
JONES, Kan., 56 Pac. Rep. 16. 

80. PLEADING — Misjoinder — Contract and Tort.—A 
count alleging that defendant, as a common carrier, 
received goods to be transported and delivered to 
plaintiff for a reward, and that it failed to do so, states 
a cause of action ex contractu, though it is further 
averred that defendant so negligently conducted itself 
that the goods were lost; so that it is improperly 
joined with acount in tort.—LOUISVILLE, ETC. R. Co. 
Vv. BRINKERHOFF, Ala., 24 South. Rep. 885. 


81. PLEDGE — Statute of Frauds.—A pledge of per. 
sonal property is invalid as against the pledgor’s cred- 
itors, where no delivery is made, and no actual, open, 
and unequivocal possession is taken.—GEORGE V. 
MaToOnnNI, Cal., 56 Pac. Rep. 53. 


82. PRINCIPAL AND AGENT — Bonds—Release.—A con 
tract with aloan association provided, in addition to 
the collection of first month’s dues, forthe perform- 
ance of such other duties as might be required of the 
agent;and abond given for the performance ofthe 
contract recited the appointment ofthe agent to sell 
stock and perform such other duties in connection 
therewith as might be required. Held, that the collec. 
tion of moneys other than first months’ dues was 
within the terms of the bond and contract.—CUMBER- 
LAND BUILDING-LOAN ASSN. V. GIBBS, Mich., 78N. W. 
Rep. 138. 

83. PRINCIPAL AND AGENT — Factors — Accounts,— 
Where a factor sends his principal statements of sales 
made,in which he does not statethe gross price re- 
ceived on sales, but merely the net price after deduct- 
ing from the former price charges for cartage, for de- 
murrage claimed by the railroad company for deten: 
tion of cars in unloading, and for commissions, and 
the principal, with knowledge of the way the state- 
ments are made up, accepts them as correct, he is 
bound by them, if in fact correct.—EVERINGHAM V. 
HALskEyY, Iowa, 78 N. W. Rep. 220. 


84. PRINCIPAL AND AGENT — Ratification.—Whether 
mere silence of a principal, and failure to repudiate 
his agent’s acts within a reasonable time after knowl- 
edge thereof, amount to ratification, is a question for 
the jury.—FIFTH NaT. BANK OF SAN ANTONIO V. IRON 
CITY NAT. BANK OF LLANO, Tex., 498. W. Rep. 368. 

85. PRINCIPAL AND SURETY — Release of Surety.—If @ 
creditor surrender alien or hold upon property ofa 
principal debtor, which constitutes a substantial se- 
curity forthe debt, in part or whole, without consent 
of a surety, the surety is, in equity, discharged from 
the debt, in partor whole, according tothe value of 
the property; but if the principal had really no title to 
the property, and it cannot be said to have a real value 
applicable to the debt, and the surety is not injured 
by the surrender, the surety is not discharged.—FIR8sT 
NAT. BANK OF CUMBERLAND V. PARSONS, W. Va., 32 8. 
E. Rep. 271. 

86. PROCESS—Summons.—Where a personal action is 
properly brought in one county, and service of sum- 
mons is had therein upon areal defendant, summons 
may be issued to any other county of the State to bring 
in other parties defendant.—HOBSON Vv. CUMMINS, Neb., 
78 N. W. Rep. 295. 

87. QUIETING TITLE — Cloud on Homestead.—Equi- 
table relief may be granted for the removal from & 
homestead of the apparent lien of a judgment on the 
theory that such lien, though only apparent, is a cloud 
upon the owner’s title.—SMITH Vv. NEUFELD, Neb., % 
N. W. Rep. 278. 

88. RAILROAD COMPANY—Contributory Negligence.— 
A person who sees a railroad track upon which trains 
may pass at any time is already warned of danger; and 
it isthe imperative duty of one about to cross the 
tracks of a railroad to at least look and listen for ap- 
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proaching trains; andif he failsto look, when by look- 
ing he could see a Coming train, and there is no excuse 
for such failure, he will be deemed guilty of negligence 
per se, and not entitled to recover for injuries sus- 
tuined in acollision with atrain, although those in 
charge of the train failed to give any signals of its ap- 
proach.—ATCHISON, ETC. R. CO. v. HOLLAND, Kan., 56 
Pac. Rep. 6. 

99. RAILROAD COMPANY — Negligence.—In an action 
to recover forthe death of plaintiff's intestate at a 
crossing, the court properly refused an instruction 
telling the jury if plaintiff's intestate knew, or could by 
the exercise of ordinary care have known, that the 
train was approaching, it was want of ordinary care 
upon his part to go upon the track, as it improperly 
assumed that there was evidence showing certain 
facts, and required that allthe care should have been 
exercised by deceased.—LOUISVILLE, ETC. R. Co. V. 
OLARK’Ss ADMR., Ky., 49S. W. Rep. 323. 

9, RAILROAD COMPANY—Right of Way.—The agreed 
consideration for the grant of a right of way is conclu- 
sively presumed to include the value of the land con- 
veyed, and all damages to the grantor’s adjacent iands 
resulting from the non-negligent construction and 
operation of the road.—MOSELEY Vv. CHICAGO, B. &Q. 
R. Co., Neb., 783 N. W. Rep. 293. 

91. RECEIVERS—Authority to Compromise Suit.—A 
court appointing a receiver for an insolvent bank may 
authorize the receiver to settle and compromise a suit 
instituted by himself in behalf of the estate, where it 
appears that as large a sum will probably be realized 
inthat way as if the litigation was continued, or it is 
disclosed that the best interests of the estate require 
that such settlement be effected.—STATE V. BANK OF 
RUSHVILLE, Neb., 78 N. W. Rep. 281. 

9%. RECEIVERS—Grounds for Appointment—Private 
Corporations.—The mere insolvency of a private cor- 
poration, arising from no proved fault in the manage- 
ment, is not sufficient ground for the appointment of a 
receiver. Without some evidence of waste, extrava- 
gance, carelessness or fraud, which gives ground to 
apprehend that the property will suffer deterioration 
orserious injury, and that the court can interfere use- 
fully, it will not impose upon the corporation the addi- 
tional burden of the expense of a receivership.—TRUST 
& Deposit Co. OF ONONDAGA V. SPARTANBURG WATER- 
works Co.,U. 8. C. C., D. (5. Car.), 91 Fed. Rep. 324. 

%, RECEIVERS—Liabilities.—Where the president of 
4corporation in the hands of receiver assists the re- 
ceiver, with services and advice, in superintending the 
trust property, an action at law against the receiver, 
assuch, by such president, will not lie for the services 
rendered, as it was the duty of the receiver himself to 
perform them.—JOOST V. BENNETT, Cal.,56 Pac. Rep. 43. 

&. REMOVAL OF CaUSES.*-Under Act 1887-88, the right 
of removal is restricted to the defendant or defendants, 
anda plaintiff who has brought an action in a State 
court submits himself to its jurisdiction in its whole 
extent, as determined by the State statutes, and does 
tot, by reason of a cross demand or a plea in recon- 
Yention, permitted by such statutes, become a defend- 
ant, 80 as to be entitled to remove the cause to a federal 
court.— Waco HARDWARE Co. Vv. MICHIGAN STOVE Co., 
U.8. 0. C. of App., Fifth Circuit, 91 Fed. Rep. 289. 

%. REMOVAL OF CAUSES — Appearance—Waiver of 
Process.—A suit is only removable after it has been 
regularly commenced by service of process on the de- 
fendant; and, by appearing in the State court and fil- 
ing a petition for removal, a defendant waives any ob- 
fection to the sufficiency of the service upon him, 
hotwithstanding the fact that his appearance was 
stated to be special, for the purpose of the removal 
only.—Fr. WAYNE ELECTRIC CorP. V. FRANKLIN ELEC- 
TIC LIGHT Co., U. 8. C. C., D. (N. J.), 91 Fed. Rep. 292. 

%. REMOVAL OF CaUSES—Jurisdiction.—In an action 
Ina State court wherein a removal to a United States 
Court is sought under the provisions of section 2 of the 
Act of congress of March 8, 1887, as corrected in 1888 (see 
% Stat. 433), and it appears from the face of the record 
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that the suit is not a removable one, the application 
does not deprive the State court of its jurisdiction.— 
STUART V. BANK OF STAPLEHURST, Neb., 78 N. W. Rep. 
298. 

97. REPLEVIN—When Lies.—Where defendant either 
delivered cows to plaintiff at the time of trading them 
to him, and never afterwards was in possession of 
them, or only agreed to deliver them, but did not, re- 
plevin will not lie therefor, though in the latter case 
defendant would be liable in an action for breach of 
his contract.—HODGES V. NALL, Ark., 498. W. Rep. 352. 


98. REs JUDICATA.—If a party who would be entitled 
to the benefit of a decree as res judicata to the prejudice 
of another afterwards make an admission of record in 
the case, inconsistent therewith, detracting from his 
right under said decree, and such admission is the 
truth, he cannot rely on such decree as res judicata.— 
CRUMLISH’S ADMR. V. SHENANDOAH VAL. R. OO., W. 
Va., 328. E. Rep. 234. 


99. SALES — Evidence — Countermand of Order.—A 
written order for certain goods, which were to be 
shipped ata future date, was not countermanded by 
letters merely requesting a delay in the shipment of 
such goods, while recognizing the existence of such 
contract.—ROCK ISLAND PLOW Co. v. MEREDITH, Iowa, 
78 N. W. Rep. 233. 

100. SALES -Warranty.—The fact that the horse is 
very sick does not charge a purchaser with knowledge 
that it was afflicted with anything other than a cold 
when he bought it, s0 asto make a payment by him of 
a conditional sale note a waiver of a right to recover 
on a warranty that the horse was sound except fora 
cold.—NAUMAN V. ULLMAN, Wis., 78 N. W. Rap. 159. 

101. SET-OF¥—Mutuality :of Demands.—In an action 
by an executrix on a policy of life insurance, payable 
by its terms to the ‘‘executors or administrators” of 
her testator, the defendant cannot set off a judgment, 
recovered against the insured in his lifetime, for want 
of mutuality in the demands; the insured, who was de- 
fendant’s debtor, never having had any claim or right 
of action against the defendant on the policy.—_MCKOWN 
Vv. MANHATTAN LIFE Ins. CO., U.S. C. C., W. D. (Penn.), 
91 Fed. Rep. 352. 

102. SPECIFIC PERFORMANCE—Oral Contract—Result- 
ing Trust.—To raise a resulting trust for one paying 
purchase money for land when title is taken in the 
name of another, the trust must arise from equity 
principles, at the moment title passes, and no subse- 
quent payment will create it; nor will a subsequent 
agreement by the party holding title to hold in trust 
raise such trust.—HARRIS V. ELLIOTT, W. Va., 32 8. E. 
Rep. 176. 

103. TAXATION—Illegal Levy—Injunction.—Where a 
tax levy is made in excess of the legal limit, injunction 
will lie against the portion only which is illegal.— 
LEWIS V. VILLAGE OF BOGUE CHITTO, Miss., 24 South. 
Rep. 875. 

104. TAX DEEDS—Description—Public Lands.—Under 
Rev. St. 1898, § 1047, providing that descriptions of land 
in tax deeds which would be valid in an ordinary con- 
veyance shall be sufficient, the question of uncertainty 
in description in such deeds must be determined by 
the same rules as are applicable to ordinary convey- 
ances; and hence, where it is impossible to definitely 
locate premises conveyed, in the light of contempora- 
neous facts, the deed is void for uncertainty.—MEN- 
DOTA CLUB V. ANDERSON, Wis., 78 N. W. Rep. 185. 

105. Tax DEED—Validity.—A tax deed which recites 
that at a tax sale certain lands were bid in by the 
county, and that subsequently the certificates and in- 
terest of the county in the land were assigned for cer- 
tain specified sums, which were less than the cost of 
redemption, and less than the officers were authorized 
to accept, is void upon its face, and passes no title to 
the holder.—DOUGLAS V. LOWELL, Kan., 56 Pac. Rep. 13. 

106. TENANCY IN COMMON—Tax Title.—Where a co- 
tenant permits the common property to be sold for 
taxes, and directly or indirectly secures the title in his 
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own name, his deed will be avoided at the instance of 
his co-tenants, or he will be held to be a trustee hold- 
ing the legal title for their mutual benefit.—PARKER V. 
BrastT, W. Va., 32S. E. Rep. 269. 

107. TENDER—Bank Check.—While a court may con- 
strue and enforce contracts duly entered into, it is not 
the province of the judiciary to make contracts for 
parties. A tender, to be effectual, must be without 
conditions, and made to the party entitled to receive 
the same.—TE POEL V. SHUTT, Neb., 78 N. W. Rep. 288. 

108. T#NDER—Sufficiency.—While in a tender an act- 
ual visible production of money is dispensed with 
where the party denies all right to pay any sum, yet it 
must appear that there was an actual offer to pay, and 
that the tenderer had the money, and was about to pro- 
duce it,and would bave done so if he had not beén pre- 
vented by such denial of right to pay.—SHANK V. 
Grorr, W. Va., 32S. E. Rep. 248. 


109. TRADE-MARKS—How Created.—To constitute a 
trade-mark, the mark or symbol used must be de- 
signed, as its primary purpose, to ‘distinguish each of 
the articles to which it is affixed from like articles pro- 
duced by others. If it is originally adopted for some 
other purpose, such as to designate the size, shape and 
capacity of the article, so that any office it may per- 
form as a designation of origin is merely incidental, ne 
trade-mark right is acquired.—DEERING HARVESTER 
Co. V. WHITMAN & BARNES MFG. Co., U. 8. C. C. of App., 
Sixth Circuit, 91 Fed. Rep. 376. 

110. TRIAL—Witnesses—-Right to Confront.—Where a 
complaining witness is unable to talk because of vio- 
lence done her, she may testify by replying to ques- 
tions by a nod or shake of the head, when that is pos- 
sible, asd by answering others in writing, though no 
notice was given the defense that she would be pro- 
duced in that condition.—ROBERSON V. STATE, Tex., 49 
S. W. Rep. 398. 


111. Trusts—Evidence.—Where F was agent for C to 
sell patent rights for half the proceeds, with power to 
take real estate in payment, the deeds to be made to C, 
who was to sell, and give F half the proceeds, and 8, 
knowing of this, agreed with F te assist him for part 
of his share, and F wrongfully took a deed to himself, 
and then deeded the land to C, who agreed to pay Fa 
certain amount, part only of which was paid, C is not 
a trustee as to any part of the land for S, nor in any 
way liable to him.—STEVENS V. COATES, Wis., 78 N. W. 
Rep. 180. 

112. Trust DEED—Foreclosure.—The fact that a trust 
deed authorizing foreclosure on default of payment 
and accrued interest did not authorize the trustee to 
sell the property until both principal and interest had 
matured, does not prevent the mortgagee from seek- 
ing foreclosure by suit.—WARREN V. HARROLD, Tex., 49 
S. W. Rep. 364. 

118. TRUST AND TRUSTEE—Purchase by Trustee.— 
While it is true that a trustee or agent cannot be inter- 
ested in a sale made by himself, yet when he has fully 
discharged his trust, and sold property to a third per- 
son in good faith, having no interest in the same at the 
time, he may afterwards acquire the title from the pur- 
chaser; and such fact will not afford ground for avoid- 
ing the sale.—BOARD OF TRUSTEES OF OBERLIN COL- 
LEGE V. BLAIR, W. Va., 32S. E. Rep. 203. 

114, UsuRy—Purchase Subject to Mortgage.—One buy- 
ing land expressly subject to a mortgage cannot plead 
usury against it, in the absence of statutory authority. 
—HINER V. WHITLOW, Ark., 49S. W. Rep. 353. 

115. VENDOR AND PURCHASER—UContract.—Under a 
written contract for the sale of land, wherein the 
vendor agreed “to carry out abstract, and show title 
vested in” him, the purchaser could not be compelled 
to take a defective title, in the absence of evidence 
that he had agreed to accept the title, as shown by such 
abstract, as a compliance with such contract.— 
MCGUIRE V. BLANCHARD, Iowa, 78 N. W. Rep. 231. 

116. VENDOR AND PURCHASER — Forfeiture of Pay- 
ments.—A land contract provided for a forfeiture of 





whatever should already have been paid, in case of de- 
fault in any of the payments. Held, that tha vendor 
could not insist on a forfeiture where he was himself 
unable to perform for want of title. —PLATTE LAND Co, 
Vv. HUBBARD, Colo., 56 Pac. Rep. 64. 


117. VENDOR AND PURCHASER—Rescission of Contract, 
—A false representation by the vendor of land situated 
in another State as tothe character, location, and value 
of the property, relied on by the vendee, who had no 
other knowledge, is ground in equity for rescinding 
the contract.—Ross v. SUMNER, Neb., 78 N. W. Rep. 264, 


118. WaTERS—Riparian Owners — Rights.—Riparian 
owners upon streams of water are entitled, in the ab- 
sence of grant, license or prescription, to the usual, 
natural flow of water in the streams, without material 
alteration.—PLATTSMOUTH WATER CoO. V. SMITH, Neb., 
78 N. W. Rep. 275. 


119. WILLS — Attestation by Heirs—Witnesses.—Rey. 
St. 1898, §§ 2284, 2285, making void a beneficial devise to 
a subscribing witness toa will, unless there are two 
other competent witnesses, but requiring a saving to 
such witness of such share as he would have received 
if there had been no will, contemplate an attestation 
of wills by heirs, provided they are not beneficiaries 
under the will in excess of their rights independent of 
it.—IN RE HOPPER’S WILL, Wis., 78 N. W. Rep. 183. 


120. WILLS—Construction—Title to Realty.—Whether 
the title to the testator’s real estate vests at his death 
in his executors or heirs is not to be determined solely 
by the presence in or absence from the will of 
some particular words of conveyance, but is to be de- 
termined so as to accord with the testator’s intention, 
as deducible from an examination of the entire will.— 
ARLINGTON STATE BANK V. PAULSEN, Neb., 78 N. W. Rep. 
303. 

121. WILLS — Election.—A legatee and devisee, who 
signs a paper reciting that she is legatee, and direct- 
ing the executor to pay to a certain person a certain 
sum, which deceased intended such person to have, 
though failing to recite it in his will,on which paper 
the executor acts, elects to accept under the will, and 
adopts its whole contents, though at the time the or- 
der was presented to her she asked if it would, and was 
told that it would not, affect her rights with reference 
to the will.—PRYOR V. PENDLETON, Tex., 49S. W. Rep. 
403. 

122. WILL—Life Estate—Power of Disposal.—Where, 
by the terms of his will, a testator provides that his 
wife should have the use and control, during her life- 
time, of all the testator’s property not specifically be- 
queathed by him, and the power to dispose of the 
residue by will as freely as if it were a part of her own 
estate, and she fails to exercise the privilege thus 
given her, such residue will continue to remain a part 
of his estate, and descend to his heirs as intestate 
property.—F%°LGER V. TITCOMB, Me., 42 Atl. Rep. 360. 


123. WILL — Record of Probate of Foreign Will.—Un- 
der 1 Gen. St. p. 876, § 115, providing that copies of wills 
made in Great Britain by which lands in New Jersey 
are devised shall be admissible the same asthe orig- 
inal, if eertified under the seal of the office where such 
willis proved or lodged, a transcript of the record of 
the probating of a will in England must contain cer- 
tifled copies of the depositions of the witnesses in 
making the probate.—McCaRTHY v. MCCARTHY, N.J., 
42 Atl. Rep. 332. 

124. WITNESSES — Competency—Physicians.—With a 
view to applying fora release from guardianship for 
mental incapacity, a woman submitted to an exam- 
ination by a physician to ascertain whether she was 
not mentally competent to manage her affairs. Held, 
that the physician was not precluded from testifying 
as tothe examination, by Rev. St. 1898, § 4075, provid- 
ing thatno physician shall disclose information ac- 
quired in attending a patient professionally, which 
was necessary to enable him to “prescribe for such 
patient as a physician.”—IN RE BRUENDL’S WILL, Wis., 
18 N. W. Rep. 169. 
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